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INTRODUCTION

In accordance with this Court’s request during the final approval hearing held on October
20 and 21, 2021, Settlement Class Counsel for Subscribers submit this post-hearing brief in
support of final approval of the settlement reached between Subscribers and Defendants. We
address below (1) the legality of the Defendants’ system as it will exist after the settlement
becomes effective; (2) the treatment of the Second Blue Bid relief as relief available to the Self-
Funded Sub-Class included in the certification under Rule 23(b)(3); (3) the allocation of
settlement funds between Self-Funded Sub-Class and the Fully Insured Claimants;' (4) the
objection that the settlement somehow violates contractual rights to arbitrate claims (it does not);
and (5) certain objections filed after the hearing relating to the Plan of Distribution.

As shown below, the objections fail to show that the Settlement is unfair, unreasonable,
or inadequate. Accordingly, the Court should overrule the objections and approve the
Settlement.

ARGUMENT

L The Settlement’s Structural Relief Creates A Post-Settlement System That Is
Procompetitive And Not Clearly Illegal.

At the hearing on final approval of the proposed settlement, challenges were raised that it
is improper to have a settlement that does not eliminate the Exclusive Service Areas (“ESAs”)
Rule because, even standing alone, it is a per se violation of the Sherman Act. Transcript of Final
Approval Hearing dated October 20, 2021 at 134:10 to 139:15 and 145:1 to 146:9.% As

Subscriber Plaintiffs explained both in their brief in support of final approval, (Final Approval

! Capitalized terms not otherwise defined herein shall have the meaning given them in the
Settlement Agreement, ECF No. 2610-2.

2 The transcript of the Final Approval Hearing is cited as “Tr. I’ for October 20, 2021 and “Tr. II
for October 21, 2021.
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Br., ECF No. 2812-1 at 64-68), and at the fairness hearing, (Tr. I at 52:1 to 73:20), the Court
need only satisfy itself that the arrangement that is being left intact under the Settlement is not
“clearly illegal” or “per se illegal.” Here, ESAs and the going-forward Blue system, with the
significant procompetitive benefits created by the Settlement, easily satisfies this standard. The
Objectors do not consider these changes, and essentially ignore the Court’s ruling on standard of
review in In re Blue Cross Blue Shield Antitrust Litig., 308 F.Supp. 3d 1241 (N.D. Ala. 2018),
interlocutory certification granted, 2018 WL 3326850 (N.D. Ala. June 12, 2018), leave to
appeal denied, 2018 WL 71522887 (11th Cir. Dec. 12, 2018) (“BCBS”).

The conduct that the Court deemed potentially subject to a per se rule of antitrust liability
in BCBS was composed of the combination of each Blue plan agreeing, as a condition of
licensing the Blue Marks, “to not sell health insurance plans and services with the Blue Marks
outside of their respective geographic service areas” and each Blue Plan “limit[ing] the output of
non-branded health insurance and related health financing products by the licensees nationwide
[the National Best Efforts (‘NBE’) Rule].” 308 F.Supp. 3d at 1269. The Court in BCBS
emphasized that it was the combination of these practices operating together that was subject to
potential per se treatment:

Today, the court faithfully applies Sealy [United States v. Sealy, Inc., 388 U.S.
350 (1967) (“Sealy)] and Topco [United States v. Topco Associates., Inc., 405
U.S. 596 (1972) (“Topco”)] to the Rule 56 record before it and determines that, in
navigating the antitrust landscape in this case, those decisions and their progeny
remain polestars. Thus, the court concludes that Defendants’ aggregation of a
market allocation scheme together with certain other output restrictions is due to
be analyzed under the per se standard of review.

308 F.Supp. 3d at 1279 (emphases added). See ECF No. 2812-1 at 65-66. The Court noted this fact at

the final approval hearing. Tr. I at 85:11 to 85:22.
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The proposed settlement eliminates this aggregation and includes acknowledged
procompetitive relief. Pursuant to it, the NBE Rule is banned. Pursuant to it, Blue Plans will be able to
compete on a non Blue-branded basis (i.e., on a “green” basis) in the ESAs of other Blue Plans. And
pursuant to it, Qualified National Accounts are able to solicit a Second Blue Bid from Blue Plans
located outside the geographic region where the account is headquartered. Thus, while ESAs may
remain, they function under the proposed settlement in a radically changed competitive environment.
The Court made this point explicitly in its order granting preliminary approval of the proposed
settlement, where it explained why the marketplace going forward if the proposed settlement is
approved will be quite unlike the marketplaces deemed to be anticompetitive in Sealy and Topco:

In any event, however, this court’s decision was based on the aggregation of
restraints that existed during the class period. The proposed Settlement currently
under consideration alters Defendants’ business model.

Where there are many pro-competitive benefits to a settlement -- such as here
where the resolution abolishes National Best Efforts, makes available a second
Blue bid in certain circumstances, removes restrictions on acquisitions, and when
the “ultimate outcome on the merits [of the legality of the conduct as modified by
the settlement is] uncertain” --undetermined legal issues will not bar a fair and
reasonable settlement. See Swaney [v. Regions Bank, No.] 2020 WL 3064945, at
*3 [(N.D. Ala. June 9, 2020) (quoting Parsons [v. Brighthouse Networks, LLC,]
2015 WL 13629647, at *2 [(N.D. Ala. Feb. 5, 2015)]). Here, the court believes it
has sufficient experience with the practices at issue in this case that were
challenged by Subscribers (and Providers) to say, again preliminarily, that these
structural changes, when implemented, likely will move the Blues’ system from
the Per Se category into the Rule of Reason category and that procompetitive
benefits will flow from these negotiated changes.

In re Blue Cross Blue Shield Antitrust Litig., 2020 WL 8256366, at *24-25 (N.D. Ala. Nov. 30, 2020).

There is no basis therefore to conclude that the competitive world created by the proposed
settlement is in any way perpetuating a per se violation of the antitrust laws by allowing ESAs to
continue in use. The Eleventh Circuit has stressed that “unless the illegality of an arrangement under

consideration is a legal certainty, the mere fact that certain of its features may be perpetuated is no bar

3
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to approval.” Bennett v. Behring Corp., 737 F.2d 982, 987 (11th Cir. 1984). See ECF No. 2812-1 at 68-
70. In doing so, the Eleventh Circuit relied on the Eighth Circuit’s Grunin decision, which equated that
legal standard with whether the go-forward conduct is per se illegal. Id.; Grunin v. Int’l House of
Pancakes, 513 F.2d 114, 124 (8th Cir. 1975). No objector at the final approval hearing convincingly
demonstrated that this stringent standard is satisfied here.® As they have previously stated, Settlement
Class Counsel believe that ESAs in the go-forward system are not clearly illegal and instead that any
future challenge would be tested under the Rule of Reason, taking into account the procompetitive

benefits of the go-forward system.*

Since BCBS was decided, only one reported case has addressed it substantively and then only
in passing on a different topic: In re Delta Dental Antitrust Litig., 484 F.Supp.3d 627 (N.D. Ill. 2020)
(“Delta Dental”). The Court at the final approval hearing asked the proponents of the settlement to
address the significance, if any, of that opinion in the present context. Tr. [ at 66:20 to 67:20. We believe
that the Delta Dental decision should have little if any significance for the Court’s resolution of the
questions that are before it as it determines whether to grant final approval to the Settlement. To begin
with, the court in that case was not called upon to assess, and did not assess or purport to assess, the
legality of the pre-Settlement Blue system, much less the legality of the Blue system as it will operate
in the event the Court approves the Settlement. The Delta Dental decision thus does not assess whether

that post-Settlement Blue system is “clearly illegal” within the meaning of the caselaw governing the

3 As Subscriber Plaintiffs have already explained, Final Approval Br., ECF No. 2812-1 at 66, the
Court also expressly declined to resolve the question whether the Blues acted as a single entity
with respect to their management of the Blue marks, finding that affirmative defense depended on
facts that were in genuine dispute and required a trial. BCBS, 308 F. Supp. 3d at 1266.

4 At the Final Approval hearing, Subscribers’ counsel explained: “if we did not believe--we, class
counsel, did not believe that there is no per se violation in this settlement agreement that will be
perpetuated either in the aggregate or looking at any of its features--if we did not believe that, if
we thought there was, we could not place it before you conscientiously for approval”. Tr. I at
53:17 to 53-22. .
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Court’s inquiry at the final approval stage. And even had the court ruled that the Delta Dental system
is unlawful under Section 1—and, make no mistake, it did not—the Delta Dental decision would still
have virtually no bearing on the Court’s determination of whether the going forward Blue system would
be clearly illegal because there is no indication that the court considered the Delta Dental system to be
indistinguishable, in all relevant respects, from the post-Settlement Blue system that is now before this
Court.

This point is itself sufficient to address Delta Dental’s significance to the questions before the
Court. But Delta Dental’s significance is further reduced for two additional reasons: The opinion was
handed down in the completely different context of resolving a motion to dismiss under Fed. R. Civ.
P. 12(b)(6), and the court hedged its bets by also analyzing the alleged practices under the Rule of
Reason. First, the Delta Dental decision addresses only the threshold question whether the complaint
stated a claim under the Sherman Act. The court ruled only that plaintiffs had adequately alleged a
plausible per se claim based on Sealy and Topco “[p]rior to any factual development.” 484 F.Supp. 3d
at 635. The court also declined to dismiss claims that Delta Dental’s exclusive territories for branded
competition led to collusive artificially low reimbursement rates for dentists, noting that “[a]lthough
the factual basis for plaintiffs’ belief that defendants have agreed to restrict their non-Delta Dental
branded business is indeed modest, they have alleged facts that, if proven, may entitle them to relief.”
Id. at 639. In a footnote, it added that “[t]he basis for plaintiffs’ belief that a revenue restriction
agreement exists seems to be largely inferential. Plaintiffs allege that Delta Dental State Insurers in fact
conduct little to no competing business despite having the wherewithal to do so, and they point to
‘broad language’ governing defendants’ relationship that they construe as giving [Delta Dental of
Pennsylvania] the authority to impose and police the revenue restriction mechanism. This is perhaps a

slim reed on which to base their claim, but in the context of their allegations as a whole, I conclude that
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it is enough to entitle them to discovery.” Id. at 639 n.4 (citations omitted). This is quite unlike the
situation now before the Court.

Second, the court in Delta Dental also separately examined the challenged conduct under a Rule
of Reason theory. It said, in connection with its analysis of whether the complaint had adequately stated
a claim for a violation under the Rule of Reason, that “Plaintiffs will undoubtedly have to develop the
record to define more precisely the geographic market that is relevant to their claims, but given that
they seek to represent a nationwide class and claim that defendants insure patients across the country,
their identification of the United States and the respective territories in which defendants participate in
the market as buyers of dental goods and services is sufficient at this stage.” Id. at 641. Likewise, it
rejected defendants’ assertion that market shares were inadequately pled, saying that “Defendants’
remaining arguments do not convince me that Rule 8 requires more detailed factual allegations than
those plaintiffs articulate concerning defendants’ market power.” Id. at 642.

Thus, because the lawfulness of the Blues’ exclusive service areas was not at issue, and given
both the procedural posture in Delta Dental and that court’s application of the lenient standard of
pleading, the decision denying defendants’ motion to dismiss is not useful in addressing the adequacy
of the proposed settlement here.

IL. The Settlement Provides The Second Blue Bid To Eligible Members Of The
Proposed Self-Funded Sub-Class To Be Certified Under Rule 23(b)(3).

Subscriber Plaintiffs have proposed certification of two classes and one sub-class: an
Injunctive Relief Class under Rule 23(b)(2), and a Damages Class under Rule 23(b)(3), which
includes a Self-Funded Sub-Class. Initially, in support of our preliminary approval motion, we
described the second Blue bid (“SBB”) relief provided under Paragraph 15 of the Settlement
Agreement as relief provided to the members of the Injunctive Relief Class being certified under

Rule 23(b)(2). We believed then, and still believe now, that the SBB relief both addresses
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anticompetitive conduct that applies generally to the (b)(2) Injunctive Relief Class and provides
procompetitive relief that “will drive innovation and price reductions that will benefit the entire
health insurance market generally and ASOs?® in particular.” Tr. I at 25:25 to 26:2.° For the reasons
set forth below, however, and as discussed at length at the final approval hearing, Subscriber
Plaintiffs have concluded that the SBB relief is more properly classified as divisible relief that is
being provided to the Self-Funded Sub-Class that is being certified under Rule 23(b)(3).

By way of background, as we negotiated the terms of this Settlement with the Blues,
counsel for Subscriber Plaintiffs and counsel for the Self-Funded Sub-Class sought to obtain as
many additional Blue bids for as many ASOs as we could; ideally, as we have explained to the
Court, we would have secured a SBB for every large ASO that has employees dispersed among
different States or regions. See Tr. I at 23:20 to 24:20. The Blues, in turn, resisted this demand,
tenaciously seeking to preserve the existing features of the Blue system to the greatest extent
possible. Months of arms-length negotiations and hard bargaining ultimately resulted in the
compromise that is now before the Court; namely, the requirement that the Blues provide the right
to request an SBB to so-called “Qualified National Accounts”—a selection of national self-funded

accounts that meet certain dispersion criteria and that serve 33 million Members in the aggregate.

> The Self-Funded Sub-Class comprises those members of the Damages Class who purchased
administrative services only (“ASQO”) plans, as well as the employees covered by those ASO plans.
The Sub-Class members are sometimes referred to herein as “ASOs”.

6 As Subscriber Plaintiffs have consistently maintained, although an SBB will be provided only to
those ASOs satisfying the criteria for a Qualified National Account, the increased Blue-on-Blue
competition for those accounts will nevertheless benefit the entire ASO sub-class as a whole “by
generating new, innovative products and services that can be then made available to the
marketplace generally and lowering the overall prices that are paid.” Preliminary Approval Hr’g
Tr., Nov. 16, 2020 at 27:13 to 23. In addition, as Dr. Rubinfeld has opined, “all class members
also benefit from the increased flow of pricing information to insurance brokers and otherwise
throughout the market that results from increased bidding competition, including from bids not
presented to or even available to them.” Rubinfeld Suppl. Decl., ECF No. 2812-7 at q 16.

7
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Settlement Agreement, ECF No. 2610-2 at 99 1.u, 15. See also Final Approval Br., ECF No. 2812-
1 at 75-89.

Not long after completion of the preliminary approval proceedings, the Court advised the
parties that it had “serious concerns about [the SBB relief] being classified under (b)(2) with no
opt-out right and the potential burden that might have on the opt-out right.” Tr. I at 24:23 to 24:25.
Subscriber Plaintiffs and Defendants, accordingly, carefully studied the question whether the SBB
relief qualifies not only as classwide relief, but also as “indivisible” relief within the meaning of
recent caselaw interpreting Rule 23(b)(2) to require that (b)(2) class relief be “indivisible.” Wal-
Mart Stores, Inc. v. Dukes. 564 U.S. 338, 360 (2011).”

As the Supreme Court in Wal-Mart explained, “[t]he key to the (b)(2) class is ‘the
indivisible nature of the injunctive or declaratory remedy warranted—the notion that the conduct
is such that it can be enjoined or declared unlawful only as to all of the class members or as to
none of them.”” Id. (quoting Richard A. Nagareda, Class Certification in the Age of Aggregate
Proof, 84 N.Y.U.L.REv. 98, 132 (2009). Rule 23(b)(2) thus demands that plaintiff seek “an
indivisible injunction benefitting all its members at once.” Id. at 362. The Supreme Court has
since reaffirmed that certification under Rule 23(b)(2) is proper “ ‘only when a single injunction
or declaratory judgment would provide relief to each member of the class.” ” Jennings v.
Rodriguez, 138 S.Ct. 830, 851-852 (2018) (quoting Wal-Mart, 564 U.S. at 362).8 Lower courts

have applied the teaching of Wal-Mart to deny certification where the injunctive relief sought does

" Maureen Carroll, “Class Actions, Indivisibility, and Rule 23(b)(2),” 99 B.U.L.REV 59, 63 (2019)
(observing that, prior to Wal-Mart, “[t]hat term (“indivisible” or “indivisibility’’) had never before
appeared in a published federal opinion as a Rule 23(b)(2) requirement”).

8 See also id. (observing that Wal-Mart’s “holding may be relevant on remand because the Court
of Appeals has already acknowledged that some members of the certified class may not be entitled
to bond hearings as a constitutional matter”).
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not indivisibly benefit all class members at once, C.G.B. v. Wolf, 464 F.Supp.3d 174, 206 (D.D.C.
2020), where the injunction does not provide a uniform remedy, Castafieda Juarez v. Asher, 2020
WL 6434907, at *7 (W.D. Wash. July 6, 2020), or where the injunctive relief combines an array
of remedies, some of which will benefit only certain subsets of the class. Cholakyan v. Mercedes-
Benz, USA, LLC, 281 F.R.D. 534, (C.D. Cal. 2012). See also Jamie S. v. Milwaukee Pub. Sch., 668
F.3d 481, 499 (7th Cir. 2012) (holding that Rule 23(b)(2) is not satisfied where “the relief sought
would merely initiate a process through which highly individualized determinations of liability
and remedy are made”).

The somewhat unique features of the far-reaching injunctive relief provided under this
Settlement Agreement, and in particular the features of the SBB relief provided under Paragraph
15, do not easily lend themselves to a simple, binary classification under either Rule 23(b)(2) or
Rule 23(b)(3). Because Blue-on-Blue competition will benefit the entire market for ASO services,
the SBB relief is in the nature of classwide relief.” But the mechanism used to create this classwide
benefit can also be characterized as individualized and divisible;'° the Settlement provides a right

to request a SBB only to those individual Self-Funded Sub-Class members who satisfy the

? See, e.g., American Law Institute, PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION, (“ALI”)
§ 2.04(a) (“Divisible remedies are those that entail the distribution of relief to one or more
claimants individually, without determining in practical effect the application or availability of the
same remedy to any other claimant.”). See id., Comment a (“When a claimant seeks a prohibitory
injunction or a declaratory judgment with respect to a generally applicable policy or practice
maintained by a defendant, those remedies—if afforded—generally stand to benefit or otherwise
affect all persons subject to the disputed policy or practice, even if relief is nominally granted only
as to the named claimant.”).

10'Subscriber Plaintiffs will follow the practice of courts and commentators in the post-Wal-Mart
era, and the practice of this Court in this case, and will use the terms “divisible” and
“individualized” interchangeably to describe the relief available to the members of a (b)(3) class.

9
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definition of a “Qualified National Account.”!! As the Court noted at the final approval hearing,
“some [ASOs] will benefit from second Blue bids, some will not.” Tr. I at 25:21 to 25:22. The
SBB relief thus does not fall neatly within either (b)(2) or (b)(3); it has characteristics of both
indivisible and divisible forms of injunctive relief.

After extensive additional analysis, Subscriber Plaintiffs have come to the view that the
SBB relief is more appropriately treated as (b)(3) relief for purposes of class certification. Several
factors supported this decision. First, given that only certain qualifying ASOs will be entitled to
directly request a second Blue bid, the SBB relief seems more readily characterized as “divisible”
and thus tips the balance over to the (b)(3) side.

Second, treating the SBB relief as individualized (b)(3) relief more readily conforms to the
Settlement Agreement, which provides that class members who opt out of the Damages Class do
not meet the definition of an Employer, and thus cannot satisfy the definition of a Qualified
National Account eligible to receive a SBB. Under the terms of the Settlement, in other words, an
ASO that opts out from damages relief is opting out of the right to receive a second Blue bid as
well. The Settlement Agreement thus places the SBB relief in the same category as individualized
damages, and does not equate it with the indivisible relief that is provided to the members of the
(b)(2) Injunctive Relief Class.

Finally, the dispositive consideration for Subscriber Plaintiffs is that characterizing the
SBB relief as (b)(3) relief will afford greater protection to the rights of absent sub-class members.
Rule 23(b)(3) “allows class certification in a much wider set of circumstances but with greater

procedural protections.” Wal-Mart, 564 U.S. at 362. These protections include mandatory notice

1 See, e.g., ALI § 2.04(b) (“Indivisible remedies are those such that the distribution of relief to
any claimant as a practical matter determines the application or availability of the same remedy to
other claimants.”).

10
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and opt out rights—neither of which applies to members of a (b)(2) class. Id. See also Gulino v.
Board of Education of City School Dist. of City of New York, 907 F.Supp.2d 492, 505 (S.D.N.Y.
2012) (declining to certify under Rule 23(b)(2) in case “where each class member would be entitled
to a different injunction or declaratory judgment” and observing that “[iJn order to obtain
individualized relief, a putative class must satisfy the requirements of Rule 23(b)(3), which
includes greater procedural protections, such as notice and opportunity for members to opt out of
the litigation.”) (internal citations and quotation marks omitted). At the final approval hearing, the
Court made clear its view that the ASO sub-class should be provided with supplemental notice and
a renewed opportunity to opt out. Subscriber Plaintiffs agree. Providing these additional
safeguards and protections can only benefit the members of the sub-class.

In sum, characterizing the SBB relief as (b)(3) relief is simply a better fit than (b)(2) and
is the framework that best protects the interests of absent class members.!? Subscriber Plaintiffs

therefore submit that the SBB relief is properly treated as relief awarded to the Self-Funded Sub-

12 As discussed at the Final Approval hearing, the fact that the historic and valuable SBB relief
achieved in this Settlement may not fit neatly under the rubric of either (b)(2) or (b)(3) relief as
those provisions of Rule 23 are applied in more conventional, run-of-the-mill class action litigation
cannot mean that it may not be provided at all. See Tr. I at 44:8 to 44:12 (Mr. Cooper: “[I]t surely
cannot be that Rule 23’s class certification buckets, (b)(2) and (b)(3), are so procrustean that a type
of meaningful, procompetitive injunctive relief is impermissible if it does not fit neatly, like a
glove, in one bucket or the other.”). Similarly, it would be an absurd result if a settlement class
that could otherwise properly be certified under Rule 23 had to forego some of the relief for which
it had successfully bargained—relief that would provide the members of the class with substantial
economic benefits—in order to remain amenable to certification under a single provision of that
Rule. Rule 23 avoids producing such a result when the relief won for the class does not all fit
perfectly under either Rule 23(b)(2) or Rule 23(b)(3) by permitting hybrid certification, whereby
some of the injunctive relief is provided to a class certified under Rule 23(b)(2) and the rest
provided to a class certified under Rule 23(b)(3), of the sort Subscriber Plaintiffs here propose.

11
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Class that is being certified under Rule 23(b)(3), rather than to the Injunctive Relief Class being
certified under Rule 23(b)(2)."

That the Settlement Agreement provides both injunctive relief that is individualized and
divisible, and injunctive relief that is indivisible and classwide, raises no obstacle to the
certification of the classes proposed by Subscriber Plaintiffs. Where the criteria of both Rule
23(b)(2) and Rule 23(b)(3) are satisfied, the Court may certify an indivisible class under Rule
23(b)(2) and a divisible, individual class under Rule 23(b)(3). See, e.g., Marriot v. County of
Montgomery, 227 FR.D. 159, 175 (N.D.N.Y. 2005) (certifying a class under Rule 23(b)(2)
because “final injunctive or declaratory relief would be appropriate to the class as a whole
pertaining to the official Jail change-out policy” and a class under Rule 23(b)(3) because “[t]he
claims of the putative class members have common questions of law and fact that predominate
over such questions as to the individuals™ and “[t]he circumstances of this case present a situation
where a class action is a superior method for fair and efficient adjudication of the claims”). In the
wake of Wal-Mart, courts have found certification of both a (b)(2) and a (b)(3) class to be
appropriate where, as here, a class action has obtained both injunctive relief that is indivisible and
classwide, as well as injunctive relief that is divisible and individualized. See, e.g., A.R. v.
Connecticut State Board of Education, 2020 WL 2092650 (D. Conn. May 1, 2020) (certifying
claims for injunctive relief that addressed systemic violations under Rule 23(b)(2), and claims for

divisible injunctive relief—i.e., individualized remedial education—under Rule 23(b)(3));

13 To be clear, in seeking to classify the SBB relief as Rule 23(b)(3) relief, Subscriber Plaintiffs
are neither seeking to certify any classes for which they have not already sought certification, nor
altering the membership of any of these three classes. As the Court has recognized, “the class
definition, like the scope of the class” will not “change[] in any way” under this proposal to clarify
how the SBB relief is classified. Tr. I at 28:6 to 28:7. The pending request to certify these classes,
and the analysis of the criteria under Rule 23(a), Rule 23(b)(2), and Rule 23(b)(3), thus continue
to support certification.

12
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Easterling v. Connecticut Dept. of Correction, 278 F.R.D. 41 (D. Conn. 2011) (certifying
plaintiffs’ claims for classwide declaratory and injunctive relief pursuant to Rule 23(b)(2) and their
claims for individualized injunctive relief—i.e., reinstatement to their positions—pursuant to Rule
23(b)(3))."

A. Opt Outs from the Self-Funded Sub-Class Are Free to Pursue Their Claims

for Individualized Relief So Long As That Relief Does Not Infringe Rule
23(b)(2) Indivisible \Injunctive Relief and Release Approved By The Court.

Several objectors have raised questions concerning how the release that Settlement Class
members will provide pursuant to Paragraph 32 of the Settlement Agreement will affect the ability
of those who opt out of the Self-Funded Sub-Class to pursue individualized claims for injunctive
relief, and specifically claims for a second or for additional Blue bids. They question whether the
scope of the relief and release being provided by members of the (b)(2) Injunctive Relief Class
renders illusory their right to opt-out of the Self-Funded Sub-Class and to pursue additional Blue
bids individually. These concerns are unfounded, and they present no obstacle to the final approval
of the Settlement.

The release provided under the Settlement Agreement is, by its own terms, to “be
interpreted and enforced broadly.” Settlement Agreement, ECF No. 2610-2 at § 32. “Released
Claims” are defined to include, infer alia, all known and unknown claims based upon, arising from,

or relating to the “factual predicates” of the Subscriber Actions and any issue raised in those

14 See also Chicago Teachers Union, Local No.1 v. Board of Education, 797 F.3d 426, 443-45 (7th
Cir. 2015) (certification proper where “plaintiffs siphoned that portion of the complaint that
requested monetary relief and individual remedies into a request for 23(b)(3) class certification”);
In re Toll Roads Litigation, 2018 WL 4952594, at *8 (C.D. Cal. 2018) (“Though the Court doesn’t
certify the class under Rule 23(b)(2), the Court isn’t aware of any authority prohibiting the class
from seeking forms of injunctive relief just because the class is certified under Rule 23(b)(3).”);
In re Motor Fuel Temperature Sales Practices Litigation, 279 F.R.D. 598, 615 (D. Kan. 2012)
(approving certification of (b)(3) class seeking injunctive relief and monetary damages that had
originally been certified as (b)(2) class prior to Wal-Mart).

13
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actions. The release also provides that “[p]ersons or entities in both the Injunctive Relief Class
and the Damages Class release all Released Claims.” Id. The important point for present purposes,
however, is that the Settlement Agreement further provides that a Settlement Class member who
opts out of the Damages Class provides a more limited release. Specifically, the Agreement
provides, subject to certain exceptions not relevant here, that “[p]ersons or entities in the Injunctive
Relief Class but not the Damages Class, release only claims for equitable or injunctive relief.” /d.
(emphasis added).

Read in isolation, these provisions could be interpreted to require class members who opt
out of the (b)(3) Self-Funded Sub-Class to release even claims for individualized injunctive relief,
including claims for a second Blue bid. This ambiguity requires clarification of two points
regarding the scope of the release provided by (b)(2) class members.

First, all parties agree that members of the (b)(2) Injunctive Relief Class release only their
claims for equitable and injunctive relief that is indivisible; therefore, the release provided by the
members of the Injunctive Relief Class will not bar any claims for individualized relief by a class
member who opts out of the Self-Funded Sub-Class. This interpretation of the (b)(2) class release
is effectively mandated by Wal-Mart’s holding that claims for individual and divisible relief may
not be resolved in a class action certified under Rule 23(b)(2). It comports, moreover, with
subsequent decisions recognizing that Wal-Mart calls into question any (b)(2) class settlement that
purports to release a range of claims that is broader than that which could have been asserted on
behalf of a (b)(2) class. See, e.g., West Morgan-East Lawrence Water and Sewer Authority v. 3M
Company, 737 Fed. Appx. 457, 466-467 (11th Cir. 2018) (concluding that district court abused its

discretion by certifying a settlement class under Rule 23(b)(2) that purported to release

14
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individualized damage claims of class members).!> The Settlement Agreement itself states that,
although its releases are to be interpreted and enforced broadly, they also are to be interpreted only
“to the fullest extent permitted by law.” Settlement Agreement, ECF No. 2610-2 at 4 32. Because
a (b)(2) class may not lawfully release claims for individualized injunctive relief, the release being
executed on behalf of the (b)(2) Injunctive Relief Class does not extend to any claims for divisible
individualized injunctive relief under (b)(3).

Second, the release provided by members of the (b)(2) Injunctive Relief Class does not
render the right to opt out of the (b)(3) Self-Funded Sub-Class illusory, but will permit opt outs to
pursue any claims for individualized relief that they may be able to assert and prove after prevailing
in a damage liability trial, so long as the relief they seek does not undermine the (b)(2) class’s
injunctive relief provisions. As noted above, the Release provides that it extends no further than
permitted by law.

The short of it is this: After Wal-Mart, the law is now clear that a (b)(2) class may assert,
and a (b)(2) class release may bar, only claims that challenge conduct that “can be enjoined or
declared unlawful only as to all of the class members or as to none of them.”” Wal-Mart, 564 U.S.
at 360 (internal quotations marks omitted). The (b)(2) class release here, therefore, can lawfully
bar only those claims that challenge conduct that is capable of being enjoined only as to all of the

class members or as to none of them. A class member who opts out of the Self-Funded Sub-Class

15 See also Berry v. Schulman, 807 F.3d 600, 609 (4th Cir. 2015) (approving (b)(2) class
settlement’s release of indivisible injunctive relief and claims for statutory damages, since these
“are not the kind of individualized claims that threaten class cohesion and are prohibited by
Dukes”); In re: Google Inc. Cookie Placement Consumer Privacy Litigation, 934 F.3d 316, 329-
330 (3rd Cir. 2019) (questioning, and leaving “to the District Court on remand, whether a
defendant can ever obtain a class-wide release of claims for money damages in a Rule 23(b)(2)
settlement, and if so, whether a release of that kind requires a heightened form of notice either
under Rule 23(c)(2)(B) or due process tenets”).

15
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retains the right to pursue divisible relief including monetary relief and divisible injunctive relief
on any legal or factual basis. The release provided by the members of the (b)(2) class cannot and
does not bar a claim for a SBB and/or similar individualized injunctive relief.

The Objectors have voiced the concern that the line between the type of (b)(3)
individualized injunctive relief that is not released by opt-outs, and the indivisible (b)(2) injunctive
relief that will be covered by the release, is not clear and well-defined. The parties, the Objectors,
and the Court have all devoted significant time and attention to this question in a good faith effort
to provide as much guidance as is possible to members of the (b)(3) Self-Funded Sub-Class who
will be faced with the decision regarding whether to exercise their opt-out rights. But let there be
no mistake: any remaining uncertainty that the Objectors are confronting is not ultimately a
product of the terms of the Settlement Agreement, but rather of the law itself. The Objectors will
now have to follow the same path and perform the same tasks as Subscriber Plaintiffs have: they
must consider “the landscape of the law” and review the caselaw interpreting Wal-Mart, determine
whether their claims seek the sort of relief that the courts have characterized as divisible and
individualized, and advise their clients accordingly on whether to exercise their right to opt out of
the litigation. See Tr. II at 19:16 to 19:21. Neither the parties nor the Court can resolve here and
now the merits of any claims for such relief that opt-out claimants may assert against individual
Blue plans in the future in a materially altered Blue system. Tr. IT at 19:11 to 19:16 and 30:22 to
31:3.

That said, the Settlement Agreement by no means leaves the Objectors without guidance.
Read in its entirety, its terms and provisions indicate the understanding of the Parties as to what
constitutes individualized relief that should not trigger the bar of the (b)(2) relief or release. In

particular, by providing the SBB relief to large national ASO accounts that have a significant

16
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presence in more than one ESA, the Settlement Agreement itself identifies certain (b)(3) Self-
Funded Sub-Class members who have an individualized basis for obtaining ASO bids from more
than one Blue Plan and specifies the criteria it uses to identify them. An ASO with a significant
presence in more than one ESA that opts out of the Self-Funded Sub-Class, therefore, could argue
based upon the terms of the Settlement Agreement itself that it has an individualized basis for
asserting a claim that it is entitled to request more than one Blue bid in order to prevent economic
injury to itself. Although such an ASO would be barred by the release provided by all members
of the (b)(2) Injunctive Relief Class from asserting a wholesale challenge to the lawfulness of the
ESAs,'® it would not be barred from asserting a claim that, under the particular business facts and
circumstances of its own case, it is nonetheless entitled under the law to seek more than one Blue
bid for its business. An opt-out claimant could assert any legal claim that would potentially entitle
it to individualized relief; as the Court acknowledged, the key question is “whether you can pursue
the particular remedy.” Tr. II at 23:25 to 24:1. To reiterate, if a (b)(3) opt-out claimant seeks

divisible, individual injunctive relief after it prevails on liability, and it demonstrates that it is

16 As the Court has itself recognized, the injunctive relief pursued by a (b)(3) opt out may not
infringe on the (b)(2) indivisible injunctive relief approved by the Court. Tr. Il at 18:4 to 18:6. A
claim seeking an injunction prohibiting the operation of the ESAs, the local best efforts rules, or
the acquisition rules would thus be barred by the (b)(2) release because those features of the
Settlement Agreement could “be enjoined or declared unlawful only as to all of the class members
or as to none of them.” Wal-Mart, 564 U.S. at 360. An action seeking an injunction prohibiting the
operation of the ESAs would thus be seeking indivisible relief under Wal-Mart. An opt-out’s
action seeking such an injunction would also likely run afoul of any order by this Court approving
the Settlement Agreement. A claim seeking the invalidation of the ESAs would thus thwart the
(b)(2) release provided by the (b)(2) class and deprive the Court’s approval order of its effect. This
Court would, in that situation, be empowered by the All Writs Act to issue an injunction to
effectuate its judgment. Wesch v. Folsom, 6 F.3d 1465, 1470 (11th Cir. 1993). See also Faught v.
American Home Shield Corp., 660 F.3d 1289, 1293 (11th Cir. 2011) (citing Thomas v. Blue Cross
and Blue Shield Ass’n, 594 F.3d 823, 829 (11th Cir. 2010) (“injunctions are enforced through the
district court’s civil contempt power.”) (internal quotation marks omitted) (collecting cases); Tr.
IT at 24:14 to 24:18, 30:10 to 30:21, 32:10 to 32:17, 112:24 to 113:8.
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necessary to request additional Blue bids in order to prevent economic harm to itself, such a request
will not be barred by any release in the Settlement Agreement as long as it does not seek to infringe
on the (b)(2) relief or release.

The task of adjudicating the merits of any future claim brought by an opt out seeking
individualized injunctive relief must be left to a court of competent jurisdiction called upon to
interpret and apply the (b)(2) release to the opt-out’s specific claims for individualized relief in a
live controversy. This Court need not, and indeed should not, decide in this proceeding how the
(b)(2) release would operate in the context of specific claims for individualized relief that may be
asserted in future proceedings. See, e.g., In re AOL Time Warner ERISA Litig., 2006 WL 2789862,
at *12 (S.D.N.Y. Sep. 27, 2006) (declining to rule on whether certain state court claims of objector
would be released by the settlement because the “facts necessary for a resolution of this question
are not before the Court, nor does the Court have jurisdiction to formally dispose of the action™).
See also Cicero v. DirecTV, Inc., 2010 WL 2991486, at *7-8 (C.D. Cal. July 27, 2010) (refusing
to address whether particular claims fell within the release because to do so would involve
“rendering an advisory opinion”).!’

B. Supplemental Notice Will Be Provided To The Self-Funded Accounts.

Courts have not hesitated to require supplemental notice under Rule 23(d)(1)(B) to provide

class members with additional relevant information that may materially affect their decision to opt

17 See, e.g., In re Stock Exchanges Options Trading Antitrust Litig., 2005 WL 1635158, at *15
(S.D.N.Y. July 8, 2005) (preliminarily approving class settlement and holding that the “Court
cannot provide an advisory opinion as to the scope of the release™); In re Wells Fargo Mortgage-
Backed Certificates Litigation, 2011 WL 13240287, at *1 (N.D. Cal. Nov. 14, 2011) (declining
to require additional ““clarifying’ language” to proposed release contained in settlement agreement
because “[i]n the face of nothing more than unidentified and purely hypothetical ‘potential’ claims
held by the Offerings’ trusts, such clarifying language would amount to an advisory opinion, which
is generally disfavored”).
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out. Mansfield v. Air Line Pilots Ass ’'n Intern., 2009 WL 2601296, *2-*4 (N.D. Ill. 2009) (ordering
notice and a new right to opt out of a (b)(3) class when the original notice did not fully lay out
potential conflicts between the interests of various class members); Stair ex rel. Smith v. Thomas
& Cook, 254 F.R.D. 191, 204 (D.N.J. 2008) (ordering supplemental notice to inform class
members of a cap on damages that would limit the class’s recovery and to permit class members
to opt out).

Subscriber Plaintiffs have agreed that, pursuant to a Court-approved notice plan, a
supplemental notice should be provided to the Self-Funded Accounts to clarify that the SBB relief
is (b)(3) relief and that opting out of the Self-Funded Sub-Class thus entails opting out not only of
the right to damages but also of the right to receive a second Blue bid. This notice will also ensure
that no Self-Funded Account makes the decision whether to opt out of the (b)(3) Damages Class
under a misapprehension about the scope of its opt-out right. The supplemental notice will explain
that the SBB relief is deemed individualized and divisible injunctive relief, and that opting out to
make an individualized claim seeking such relief would not be barred by the (b)(2) class release
unless the relief sought would undermine or infringe the (b)(2) relief or release. The Supplemental
Notice will also explain to Self-Funded Accounts that, regardless whether they previously elected
to opt out, they may exercise their right to opt-out by a date to be set by Court order.

Finally, because this supplemental notice will clarify the opt out rights of members of the
Self-Funded Sub-Class, and does not materially alter the terms of the Settlement Agreement itself,
an opportunity to submit additional objections to the Settlement Agreement is unnecessary. Rule
23(e) requires that a new fairness hearing be conducted only when material terms of the settlement
agreement have been renegotiated, and an additional opportunity to object is not required where

the changes are favorable to the members of the class. See, e.g., Shaffer v. Cont'l Cas. Co., 362 F.
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App’x 627, 631 (9th Cir. 2010) (“Although changes were made to the release after potential class
members received the notice, the changes did not render the notice inadequate because they
narrowed the scope of the release.”). See also Snyder v. Ocwen Loan Servicing, LLC, 2019 WL
2103379, *9 (N.D. IIl. 2019) (“no new notice is required where changes to a proposed settlement
are objectively favorable for class members and do not prejudice any benefit previously
promised”); Knuckles v. Elliott, 2016 WL 3912816, at *5 (E.D. Mich. July 20, 2016); Klee v.
Nissan N. Am., Inc., 2015 WL 4538426, at *5 (C.D. Cal. July 7, 2015); Keepseagle v. Vilsack, 102
F.Supp.3d 306, 313 (D.D.C. 2015).

III.  The Allocation Between The Self-Funded Sub-Class Members And The Fully
Insured Class Members Was Reasonable And Rationale.

At the final approval hearing, the Bradley Objectors asked the Court to reject and override
the arm’s-length allocation negotiation between Settlement Class Counsel and Self-Funded Sub-
Class Counsel that was approved by mediator Mr. Kenneth Feinberg, and replace that negotiated
resolution with one that they contend, without proof, is better. The presentations by all parties at
the final approval hearing amply demonstrated why these objections are meritless.

While the discussion below walks through the major errors in the arguments made by the
Bradley objectors, one point stands out. The Bradley objectors and their proffered experts ignore
the differences between the fully insured and self-funded ASO markets, and thereby ignore the
fact that during the relevant time periods the fully insured business was vastly more profitable for
the Defendants than was the ASO business. This is evident both from public record evidence and
from documents produced in discovery. Indeed, some of these documents show that the fully

insured business could be anywhere from as much as four to ten times more profitable for some
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Defendants than the ASO business.'® Other documents show that the ASO business was often not
profitable at all, and could be a loss leader or only a break-even line of business.!” This large
difference in relative profitability is highly relevant to the allocation issue because higher
profitability is likely to correlate with a stronger claim that the prices generating those profits
contained a significant overcharge; conversely, the low levels of profitability, or zero profitability,
for the ASO business means that the Self-Funded Sub-Class would face much more difficulty in
showing an overcharge, and any overcharge it could show would likely be substantially smaller
than the overcharge in the fully insured market. The Bradley objectors ignore this. The actuarial
expert they presented at the final approval hearing admitted that he was vaguely aware of
documents reporting on this large difference in profitability, but said he did not investigate them.

Tr. IT at 250:14 to 251:12, 252:24 to 253:16 and 255:9 to 257:3. He then gave this stunning

¥See 2012 BCBS-CA Report at 4 and 9 (attached hereto as Ex. A) (showing predicted profits for
FI and losses for ASO and stating “in an environment where corporate g&a is not driven by
membership volume a fully insured member is worth 10 times a self funded member”); 2010
Anthem Report at 147 (attached hereto as Ex. B) (“Fully Insured business provides nearly 6
times as much Operating Gain PMPM as ASO.”); 2010 BCBS-AR Report, ECF No. 2812-12 at
3 (showing that FI was more profitable than ASO by more than 4.25 to 1).

19 “The Congressional Research Service reported that commercial ASO contracts are break-even
deals on average . . ..” Bob Herman, Self-Service Insurance: Insurers Forced to Compete
Harder For Self-insured Customers, Modern Healthcare, January 03, 2015, at 3 (attached hereto
as Ex. C and cited by Bradley objector’s actuarial expert, Mr. Okpewho, ECF No. 2812-19 at 10
n.2). See also 2016 Anthem 10-K at 30 (attached hereto as Ex. D) (describing ASO as a business
with “lower margins” that had the potential to materially and adversely impact the company’s
profits if more business moved from FI to ASO”); 2011 BCBS-ID Report at 4 (attached hereto as
Ex. E) (“many Plans have opted to set prices such that the self-funded business makes some
contribution to overhead, but does not fully cover fixed costs.””); BCBS-AZ Report, ECF No.
2812-10 at 2 (noting that administering networks and insurance “is a low margin business.
Traditional functions such as claims and enrollment administration will generate very little profit
or become loss leaders™); 2013 BCBS-FL Report at 8 (attached hereto as Ex. F) (“In order to
remain in the market, Florida Blue has utilized a market based approach to setting ASO fees
which does not cover all our costs.”).
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admission, which undermines both the relevance of his methodology and opinions, as well as the
arguments made by the Bradley objectors:

Q. “Sir, do you believe that the allocation of damages should be based
on the relative amounts of overcharges that the two groups of
customers paid?

A. No.”

Tr. IT at 258:21 to 258:24.

This admission is fatal to the Bradley objectors. The point of the allocation is to
reflect a reasonable estimate of the relative size of the damages that the two groups of
customers could potentially have recovered. While it is very difficult to do that perfectly,
and many different metrics could reasonably be considered, a methodology that completely
ignores that fundamental question is obviously irrelevant.

For these and other reasons given below, the Court should reject the allocation

arguments made by the Bradley objectors.

A. The legal standard for the allocation is reasonableness, not perfection.

The Bradley objectors fail to come to grips with the relevant legal standard. The question
is not whether the allocation to the Self-Funded Sub-Class is perfect, or even whether the Court
believes it is the best conceivable allocation and the same allocation that the Court would have
ordered if the issue had been fully litigated. Rather, the inquiry is whether the allocation is
“reasonable” and “rational.” [In re Payment Card Interchange Fee and Merch. Disc. Antitrust
Litig., 2019 WL 6875472, at *20 (E.D.N.Y. Dec. 16, 2019). “An allocation formula need only
have a reasonable, rational basis, particularly if recommended by experienced and competent class
counsel.” In re Am. Bank Note Holographics, Inc., 127 F. Supp. 2d 418, 429-30 (S.D.N.Y. 2001)
(quotation marks omitted) “Rule 23’s flexible standard allows for the unequal distribution of

settlement funds so long as the distribution formula takes account of legitimate considerations and
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the settlement remains ‘fair, reasonable, and adequate.”” Radcliffe v. Hernandez, 794 Fed. App’x
605, 607 (9th Cir. 2019) (quoting Fed. R. Civ. P. 23(e)(2)). Whether the allocation plan is equitable
is “squarely within the discretion of the district court.” In re PaineWebber Ltd. P’ships Litig., 171
F.R.D. 104, 133 (S.D.N.Y.), aff’d, 117 F.3d 721 (2d Cir. 1997) (per curiam); id. (“in the case of a
large class action the apportionment of a settlement can never be tailored to the rights of each
plaintiff with mathematical precision.”). The Bradley objectors never address this legal standard,
and therefore never tailor their arguments to an effort to show why the standard has not been met
here. It plainly has, as shown in our prior briefs and below.

Moreover, the case law also recognizes that it is justifiable to allocate larger portion of the
settlement to the class members with the “strongest meritorious claims in the case.” See also In re
Ins. Brokerage Antitrust Litig., 282 F.R.D. 92, 116-117 (D.N.J. 2012). Here, for a number of
reasons, the fully insured class members have stronger claims than the Self-Funded Sub-Class
members. As shown below, the fully-insured class members have been in this case from the
beginning, and their damages claims indisputably include the entire period going all the way back
to January 1, 2008. By contrast, Self-Funded Sub-Class members have damages claims for a
smaller period, going back only to October of 2017. That means that fully insured class members
have a damages period that is 2.5x that of the Self-Funded Sub-Class members.

In addition, the fact that not a single Self-Funded Account sought to file suit during the
eight years between the Cerven complaint and the settlement — as compared to dozens of fully
insured class members stepping forward to do so — speaks volumes about the extent to which ASO
sub-class members felt themselves to be suffering antitrust injury as a result of Defendants’
conduct. The ASO objectors who have come forward since the settlement was announced are

mostly large entities with very substantial resources; yet none saw fit to lend its resources to this
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litigation, or even to join it in a nominal way, during more than eight years of trench warfare
litigation.

Further, as demonstrated by the economics expert presented by the Self-Funded Sub-Class
Settlement Counsel, the ASO market is more competitive than the fully-insured market because
additional substitute products—including third-party administrators, the option to administer
healthcare plans in-house, and the existence of large national health plan administrators like
United, Cigna, and Aetna—are available to self-funded ASO customers that are often not available
to fully-insured customers. Tr. Il at 41:8 to 44:25. And as we have shown in our prior submissions
and again at the final approval hearing, the fully-insured market was vastly more profitable for
Defendants than the ASO market during the relevant time periods, and thus far more likely to yield
a substantial overcharge had the antitrust claims in this case gone all the way to trial.?°
For all these reasons, there was a substantial difference in terms of the strength and overall

value of the claims held by fully-insured class members versus ASO sub-class members.

B. The mediation before Mr. Feinberg was a rational process that resulted in a
reasonable allocation.

As shown above, the Subscribers showed that the inquiry for the Court is whether the
allocation was rational and reasonable, not whether it was perfect. Here, the Subscribers and the
separate counsel and class representative for the Self-Funded Sub-Class engaged in an arm’s-
length mediation over the allocation issue before the highly reputable mediator Mr. Kenneth
Feinberg. At that mediation, both sides presented a settlement range to Mr. Feinberg: Settlement

Class Counsel’s estimates of the appropriate recovery for the Self-Funded Sub-Class ranged from

2See Final Approval Br., ECF No. 2812-1 at 108-110; Mason Expert Report, ECF No. 2812-9 at
7-8 and 15-16 (describing ASOs as less profitable than FI plans). See also supra notes 18 and
19.
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3.4% to 6.8%, while the Self-Funded Sub-Class Settlement Counsel’s estimates varied from 7.6%
to 16%. The two sides ultimately agreed on a compromise allocation of 6.5%, and presented that
to Mr. Feinberg. Mr. Feinberg approved the allocation compromise, and stated in his sworn
declaration:
* “the negotiated number falls towards the low end of Self-Funded Sub-Class Settlement
Counsel’s estimate, and the high end of Settlement Class Counsel’s estimate . . . one would

expect an outcome in that range” (ECF No. 2016 at ] 14);

*  “The relative size of the Self-Funded Claimants’ share makes sense given the statute of
limitations and premiums vs. administrative fees issues” (id.);

* “The fact that the division resulted from protracted negotiations between sophisticated
counsel also supports its reasonableness.” Id.

The legal and factual arguments presented by Subscribers and Self-Funded Sub-Class
counsel at the final approval hearing overwhelmingly support both the reasonableness of this
outcome, and the judgment of Mr. Feinberg in approving it.

C. The Self-Funded Sub-Class was not included in any complaint before 2020,

and Eleventh Circuit case law would not allow their addition to relate back to
2012.

As shown at the final approval hearing, the original Cerven complaint did not include any
ASO customer as a class representative, did not purport to include ASO customers in the class
definition, and only referenced the ASO market to show that it was different from the product
market being alleged in the case. Tr. Il at 149: to 150:24, 159:18 to 162:15. The Cerven Complaint
expressly defined the product market as follows: “The relevant product market is the sale of full-
service commercial health insurance products to individuals and small groups.” Cerven v. Blue
Cross and Blue Shield of North Carolina, 12-cv-17 (W.D.N.C) ECF No. 1 at § 124. (“Cerven
Complaint”). This definition clearly refers to fully insured customers only, and excludes ASOs.
Indeed, the Cerven Complaint proceeds to allege facts showing that the ASO market is different

from the fully-insured market, in a paragraph entitled “Fully-insured health insurance versus ASO
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products.” Id. at 9§ 129 (emphasis in original). There is thus no way to read the Cerven Complaint
as bringing claims on behalf of ASO customers, or as putting Defendants on notice that they were
likely going to face such claims in this class action. The same is true for each of the other
complaints filed in this case prior to the 2020 amendment that was filed at the time of the
settlement. Quite simply, the ASOs were never included — there was no ASO class representative;
there were no claims advanced on behalf of ASOs; the product market quite clearly excluded the
ASO market; and ASOs were only ever mentioned to show why they were not part of the relevant
product market at issue in the case.

Under Eleventh Circuit case law, the foregoing facts make clear that the addition of ASOs
to this case in 2020 — as part of the overall settlement — does not relate back to the 2012 filing of
the Cerven Complaint. In Cliff v. Payco General American Credits, Inc., the Eleventh Circuit held
that courts in this Circuit may not allow relation back unless, at a minimum, it is shown that: (A)
the new claims arise out of the same conduct set out in the original pleading, (B) the defendant
will not be prejudiced, and (C) the defendant knew or should have known that it would have to
defend against the newly-asserted claims and plaintiffs. 363 F.3d 1113, 1131 (11th Cir. 2004). See
also Makro Cap. of Am., Inc. v. UBS AG, 543 F.3d 1254, 1259 (11th Cir. 2008).

Here, the claims in Cerven and all subsequent complaints expressly put Defendants on
notice that they were not facing claims from ASO customers, and that the relevant product market
in the case excluded the ASO market. There would therefore have been no way for the ASO sub-
class to achieve the relation back that the Bradley objectors insist would have been the only
possible outcome.

The only response the Bradley objectors had to this point at the final approval hearing was

to argue that large, fully-insured groups were also not in the Cerven Complaint, yet they have been
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given the benefit of the fully-insured class period going back to 2008. But there is an obvious
difference between how claims on behalf of large fully-insured groups relate to the claims in
Cerven and how those of ASO customers do: the former purchased the same type of product (i.e.,
fully-insured health insurance) as did the other class members in the Cerven Complaint; the latter
do not. ASO products and fully insured products are significantly different products. Fully-insured
products put the insurance company at risk for unexpectedly high healthcare costs, in exchange
for a premium calculated in advance; by contrast, ASO products provide “administrative services
only” and leaves the employer “at risk” for any unexpectedly high healthcare costs.

Moreover, the Cerven and other complaints in this case defined “small groups” as including
all employers who purchased fully insured policies and had up to 200 employees. Cerven
Complaint at § 130. That definition actually captures groups that go all the way up to the size
where self-insurance starts to become a viable option. Thus, most fully-insured groups fell squarely
within Cerven’s class definition, and there is a reasonable argument — and far better than that of
the Bradley Objectors -- that Defendants were put on notice that they may face the same claims
from other fully insured groups who fell outside the 200 employee cut-off.

D. The allocation of settlement funds was based on a reasonable, rational basis,
and the Bradley objectors failed to show otherwise.

As shown at the final approval hearing, there is no merit to the Bradley objectors’ demand
that the Court should alter the allocation between the Self-Funded Sub-Class and the fully-insured
class members.

Other than the issue of the length of the respective damages periods, the Bradley objectors
make no serious effort to address the fact that the value of the claims held by fully-insured class
members was substantially larger than the value of the claims held by Self-Funded Sub-Class

members. Instead, they simply assert, with no support, that the antitrust violations are the same
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and therefore the harm suffered must also be the same. But that is not correct. The extent of the
harm depends upon the nature of the relevant product market — including the availability of other
viable competitors, and the extent to which the Defendants were able to extract substantial profits
from the customers in that market. Tr. II at 41:8 to 44:25. The Bradley objectors never address
that. They merely assume that the profitability and alleged overcharges in the ASO and fully
insured markets were the same. But they present no basis for that assumption, and the evidence in
the case, and in the public domain, directly contradicts it.

As shown at the hearing, the expert retained by the Self-Funded Sub-Class (Dr. Joseph
Mason) performed a far more searching and thorough analysis than the experts retained by the
Bradley objectors. Dr. Mason explained at the hearing that he analyzed four different metrics that
could be used to compare the defendants’ ASO business to their fully insured business as a
potential basis for the allocation of settlement funds: gross revenues; net revenues; operating gain
differential; and revenue per member growth. Tr. II at 46:19 to 47:13. Pasted below is the chart
from Dr. Mason’s report showing the conclusions he reached as to the implied allocation to the

ASO sub-class using each one of these different metrics:

Implied Settlement Allocation to Self-Funded Sub-Class

Gross Revenue 1.7%

Net Revenue <10.7%
Operating Gain Differential =39% -6.3%
Revenue Per Member Growth 3.4%-38%

Mason Expert Report, ECF No. 2812-9 at 15.
The Bradley objectors focus all their complaints on the very first of these four metrics —

gross revenue. It is that measure alone that contains what the Bradley objectors complain is an
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“apples to oranges” comparison by comparing total gross revenues from ASO customers to total
gross revenue from fully insured customers. Tr. I149:9 to 52:1, and 55:5 to 57:13. As Dr. Mason
explained, that criticism was unfounded because the payments ASO customers made to providers
were not paid to Defendants and were never part of this case (and could not ever form the baseline
for any damages claimed from Defendants), whereas the full amount of the premiums paid by
fully- insured subscribers to Defendants was always part of this case (and could form the baseline
for any damages analysis).Tr. II at 49-8 to 52:1, 55:5 to 57:13, and 224:3 to 224:6. Regardless,
the fact is that Dr. Mason’s other metrics are not subject to this criticism. In particular, by looking
at “net revenue” and “operating gain differential,” Dr. Mason did something none of the alleged
experts for the Bradley objectors did — i.e., he looked at the relative profitability of the ASO and
fully-insured business, which is highly relevant because it correlates to the extent to which
Defendants could have extracted anticompetitive overcharges from those respective types of
different business. Tr. I at 45:1 to 45:25 and 208:22 to 211:24. Dr. Mason took this into account
as obviously relevant to the allocation issue (see id. and Mason Expert Report, ECF No. 2812-9 at
7-8); the Bradley objectors and their proffered experts totally ignored it. See Tr. II at 248:11 to
257:8.

Both public record information and the documents produced in discovery in this case
show that the fully insured business is far more profitable to Defendants than the ASO business,
which has often been a barely break-even or even loss-making business. For example, a 2015
document that is cited (for other reasons) by the Bradley objectors’ proffered actuarial expert,
Mr. Okpewho, states that “The Congressional Research Service reported that commercial ASO
contracts are break-even deals on average . . ..” Modern Healthcare, January 03, 2015, at 3

(attached hereto as Ex. C and cited in ECF No. 2812-19 at 10 n.2). Likewise, the 2016 10-K filed
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by Anthem (the largest of Defendants), states that the ASO business has “lower margins” which
had the potential to materially and adversely impact the company’s profits if more business
moved from FI to ASO. 2016 Anthem 10-K at 30 (attached hereto as Ex. D) Documents
produced in discovery in this case state that “many Plans have opted to set prices such that the
self-funded business makes some contribution to overhead, but does not fully cover fixed costs.”
2011 BCBS-ID Report at 4 (attached hereto as Ex. E). See also BCBS-AZ Report, ECF No.
2812-10 at 2 (noting that administering networks and insurance “is a low margin business.
Traditional functions such as claims and enrollment administration will generate very little profit
or become loss leaders™); 2013 BCBS-FL Report at 8 (attached hereto as Ex. F) (“In order to
remain in the market, Florida Blue has utilized a market based approach to setting ASO fees
which does not cover all our costs.”). Other documents produced in discovery state that the fully
insured business could be anywhere from 4 to 10 times more profitable than the ASO business. !
See also Final Approval Br., ECF No. 2812-1 at 108-110 and Mason Expert Report, ECF No.
2812-9 at 7-8 and 15-16 (describing ASOs as less profitable than FI plans).

During cross-examination, the actuarial expert proffered by the Bradley objector (Mr.
Okpewho) gave several admissions establishing that his opinion and methodology cannot be relied

upon in determining whether the allocation in this case was reasonable. He admitted:

21 See 2012 BCBS-CA Report at 4 and 9 (attached hereto as Ex. A) (showing predicted profits for
FI and losses for ASO and stating “in an environment where corporate g&a is not driven by
membership volume a fully insured member is worth 10 times a self funded member”); 2010
Anthem Report at 147 (attached hereto as Ex. B) (“Fully Insured business provides nearly 6
times as much Operating Gain PMPM as ASO.”); 2010 BCBS-AR Report, ECF No. 2812-12 at
3 (showing that FI was more profitable than ASO by more than 4.25 to 1). See also 2012
Bernstein Research Report, ECF No. 2812-11 at 11-12 (estimated that, for the industry as a
whole, FI business produced four times the profit that ASO business did); Booz Allen Hamilton
Report at 3-5 (attached hereto as Ex. G) (ASO business was “not profitable,” whereas FI
business is “profitable” and is a “Major sweet spot of underwriting”).
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» That he was never previously involved in an effort to allocate damages among class
members. Tr. II at 249:16 to 249:23.

* That he never made “any effort to determine how much overcharge, if any, Blue
Cross’s self-funded customers paid.” Tr. I at 249:13 to 249:15.

» That he was aware of a document stating that the fully insured business could be
ten times as profitable as the ASO business. Tr. II at 250:14 to 250:24

* That this document is inconsistent with his contention that the Defendants valued
ASO and fully insured lives the same. Tr. Il at 251:17 to 252:2.

* That he relied upon a Modern Healthcare Magazine article, and that in one
paragraph not cited in his report, it states that according to the Congressional
Research Service, ASO contracts are on average “break-even”. Tr. II 254:20 to
255:18.

* That he did not investigate whether Defendants made any money as part of his
analysis, but that he knew Blue Cross fully insured pricing is not break even. Tr. II
255:10 to 257-8.

» That he did not believe that the allocation of damages should be based on the
relative amounts of overcharges that the two groups of customers paid. Tr. II at
258.21 to 258.24.

These admissions foreclose the Bradley objectors and the Court from placing any reliance
on Mr. Okpewho’s opinions regarding allocation. Far from showing that the allocation arrived at
through the arm’s-length mediation was irrational and unreasonable, Mr. Okpewho’s testimony on
cross-examination shows instead that it is the objections made by the Bradley objectors which are

unreasonable, unreliable, and meritless.

IV.  ItIs Clearer Than Ever That The “Arbitration Clause” Objection Lacks Merit.

The National Account Objectors originally contended that the Settlement should be
disapproved because it would “damage” them by displacing arbitration clauses in their Blue
contracts. In their reply, ECF No. 2812-19 at 30-34, they asserted that the Blues had “breached”

these arbitration agreements by entering into the Settlement.
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In the wake of the Final Approval hearing, it is even more apparent that this objection is
without merit. In the first place, as numerous Settlement proponents pointed out at the hearing,
these Objectors (like virtually every other private and public litigant in the last 50 years) had never
bothered to assert the underlying antitrust claims in any forum at all, including by arbitration. And
when Objectors finally did assert them, they filed a lawsuit, not an arbitration demand. See
Complaint, Alaska Air Group, Inc., et al. v. Anthem, Inc., et al., 2:21-cv-01209-AMM (N.D. Ala.
9/4/21, ECF No. 1).

Second, Objectors fail to address the most relevant in-Circuit authority, In re Checking
Account Overdraft Lit., 2020 WL 4586398 (S.D. Fla. Aug. 10, 2020). There, Judge King found
in the class settlement context that the existence of arbitration clauses in some class members’
contracts was no bar to approval, because the defendants had waived their arbitration rights. In re
Checking Account is thus closely aligned to the facts here: it is a class settlement; it overruled a
class member objection based on the existence of arbitration clauses; and it did so based on
defendants’ waiver of those clauses, through their agreement to the settlement. By contrast,
Objectors’ authority addresses objections to class certification by defendants; Objectors cite no
case, in or out of this Circuit, where a class member objected to the loss of arbitration “rights,”
much less one where that objection was sustained.

Third, Objectors’ position makes no sense unless they are losing the right to assert the same
claim in arbitration that they would have in court: a claim against every Blue in the country for a
nationwide conspiracy to suppress competition, as presented in this MDL proceeding from the
outset. But Objectors effectively concede that their arbitration clauses are limited on their face to
the single Blue with which they have contracted. And their only response to this point is to suggest

via an unpublished, non-precedential decision, Northrop & Johnson Yachts-Ships, Inc. v. Royal

32



Case 2:13-cv-20000-RDP Document 2868 Filed 11/12/21 Page 39 of 46

Van Lent Shipyard, B.V., 855 Fed. App’x 468 (11% Cir. 2021), that the non-contracting Blues could
somehow be forced into arbitration. ECF No. 2380 at 22-23.

Here too, Objectors’ authority comes up short. Northrop & Johnson holds only that non-
signatories may be joined in arbitration when “the plaintiff-signatory alleges substantially
interdependent and concerted misconduct by the signatories and non-signatories, and such alleged
misconduct is founded in or intimately connected with the obligations of the underlying
agreement,” quoting Lavigne v. Herbalife, Ltd., 967 F.3d 1110, 1118-19 (11th Cir. 2020)
(emphasis added).

In this case, the “underlying agreement” is the contract between individual Objectors and
individual Blues to provide insurance services. In Lavigne, which is controlling, the Eleventh
Circuit made it clear that “it is not enough that the alleged misconduct is somehow connected to
the obligations of the underlying agreements; the misconduct must be founded in or inextricably
bound up with such obligations.” (Emphasis in original, citations omitted.) The anti-competitive
schemes alleged by Subscribers, such as the ESAs and National Best Efforts clauses, do not come
close to meeting this test. Those schemes are not referenced by, let alone incorporated in, the
insurance contracts between the Blues and their ASO/Objector clients. As in Lavigne, the Blues’
contracts with objectors are “at least one step” — and really more like two or three steps — “removed
from the actual transactions that generated” the class action complaints here. Thus, the arbitration
clauses at issue could not possibly cover the national class claims asserted by Subscribers, and the
Settlement cannot be less than “fair, reasonable and adequate” for folding those clauses into an

overall settlement agreement.?

22 The other reasons for overruling this objection are comprehensively set forth in the Final
Approval Br., ECF No. 2812-1 at 117-20, and need not be repeated here.
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V. The Hart And Cochran Objections To The Plan Of Distribution Are Meritless.

Objectors James Hart and George Cochran have objected to the Plan of Distribution, and
have submitted additional materials supporting their objections, though the substance of their
objections remains the same. Mr. Hart argues that self-employed individuals, who pay 100% of
their premiums, should not be subject to the Default option. As outlined in the Plan of Distribution,
any individual who believes that the Default option should not apply to them has the ability to
elect the Alternative option and provide documentation for a different allocation. Plan of
Distribution, ECF No. 2715-1 at 10-13. Thus, the basis of Mr. Hart’s objection is obviated by the
Plan of Distribution itself.

Mr. Cochran complains that any unclaimed employee premiums revert to the employer,
rather than to the respective Net Settlement Fund. This issue was considered by Class Counsel in
developing the Plan of Distribution. In determining the Default percentages, one of the factors
considered by Class Counsel was the fact that FI Groups would retain 100% of the value of
unclaimed FI Employee premiums, and this allowed for the Default percentages for employees to
be higher than it otherwise might have been. Plan of Distribution, ECF No. 2715-1 at 9§ 19(f);
Chodorow PA Decl., ECF No. 2610-9 at q 38. The Chodorow Declaration notes:

FI Groups could benefit from their status as the residual claimant on FI Group

premiums. Because part of the economic burden of FI Group premiums was borne

by claimants that will not submit claims or that cannot surpass the minimum

distribution threshold, the Default percentage to FI Employees can be increased

somewhat without necessarily harming FI Groups relative to other claimants.

However, increasing the Default percentages could improve both the claims

submission rate and the potential for employees to exceed the minimum distribution

threshold. This would further the economically reasonable goal of providing
broader-based relief to the FI Authorized Claimants.

Chodorow PA Decl., ECF No. 2610-9 at § 40. This provision of the Plan of Distribution is thus

reasonable and economically rational, which is all that is required.
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CONCLUSION

For all the foregoing reasons, Subscriber Plaintiffs request that the Court enter an order

granting final approval to the Settlement.
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Suite 600/Title Building

Birmingham, AL 35203

Tel: (205) 226-2282

Fax: (205) 226-2357
davidg@gseattorneys.com
tammys(@gseattorneys.com

Richard Feinstein — Expert Committee
Karen Dyer — Expert Committee
Hamish P.M. Hume — Discovery Committee
BOIES, SCHILLER FLEXNER LLP
1401 New York Avenue NW
Washington, DC 20005

Tel: (202) 237-2727

Fax: (202) 237-6131
rfeinstein@bsfllp.com
kdver@bsfllp.com
hhume@bsfllp.com

Nate Cihlar

Joshua Callister

Srauss & Boies

4041 University Drive, 5th Floor
Fairfax, VA 22030

Tel: (703) 764-8700

Fax: (703) 764-8704
ncihlar@straus-boies.com
jcallister(@straus-boies.com

Bryan Clobes — Litigation Committee
Ellen Meriwether — Written Submissions
Committee

CAFFERTY CLOBES MERIWETHER &
SPRENGEL LLP

2005 North Monroe Street

Media, PA 19063

Tel: (215) 864-2800

Fax: (215) 864-2810
belobes@caffertyclobes.com
emeriwether@caffertyclobes.com
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Andrew Lemmon — Chair, Discovery Committee
LEMMON LAW FIRM

15058 River Road

PO Box 904

Hahnville, LA 70057

Tel: (985) 783-6789

Fax: (985) 783-1333
andrew(@lemmonlawfirm.com

Douglas Dellaccio — Litigation Committee

CORY WATSON CROWDER & DEGARIS, P.C.

2131 Magnolia Avenue, Suite 200
Birmingham, AL 32505

Tel: (205) 328-2200

Fax: (205) 324-7896
ddellaccio@cwed.com

Edwin J. Kilpela, Jr.

Benjamin Sweet — Litigation Committee
DEL SOLE CAVANAUGH STROYD LLC
200 First Avenue, Suite 300

Pittsburgh, PA 15222

Tel: (412) 261-2393

Fax: (412) 261-2110

ekilpela@dsclaw.com

bsweet@dsclaw.com

Charles T. Caliendo — Class Certification
Committee

GRANT & EISENHOFER

485 Lexington Avenue

New York, NY 10017

Tel: (646) 722-8500

Fax: (646) 722-8501
ccaliendo@gelaw.com

Daniel Gustafson — Litigation Committee
Daniel C. Hedlund — Damages Committee
GUSTAFSON GLUEK PLLC

120 South Sixth Street, Suite 2600
Minneapolis, MN 55402

Tel: (612) 333-8844

Fax: (612) 339-6622
dgustafson@gustafsongluek.com
dhedlund@gustafsongluek.com

Virginia Buchanan — Chair, Class Certification
Committee

LEVIN PAPANTONIO THOMAS MITCHELL
RAFFERTY & PROCTOR, P.A.

316 South Baylen Street, Suite 600

Pensacola, FL 32502

Tel: (850) 435-7000

Fax: (850) 435-7020

vbuchanan@levinlaw.com

Larry McDevitt — Chair, Class Certification
Committee

David Wilkerson — Discovery Committee
VAN WINKLE LAW FIRM

11 North Market Street

Asheville, NC 28801

Tel: (828) 258-2991
Imcdevitt@vwlawfirm.com
dwilkerson@vwlawfirm.com

Robert M. Foote — Damages Committee
FOOTE, MIELKE, CHAVEZ & O’NEIL, LLC
10 West State Street, Suite 200

Geneva, IL 60134

Tel: (630) 797-3339

Fax: (630) 232-7452

rmfl@fimcolaw.com

Robert Eisler — Discovery Committee
GRANT & EISENHOFER

123 Justison Street

Wilmington, DE 19801

Tel: (302) 622-7000

Fax: (302) 622-7100
reisler@gelaw.com

Brent Hazzard — Litigation Committee
HAZZARD LAW, LLC

447 Northpark Drive

Ridgeland, MS 39157

Tel: (601) 977-5253

Fax: (601) 977-5236
brenthazzard@yahoo.com
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John Saxon — Litigation Committee
JOHN D. SAXON, P.C.

2119 3rd Avenue North
Birmingham, AL 35203-3314

Tel: (205) 324-0223

Fax: (205) 323-1583
jsaxon(@saxonattorneys.com

Robert Methvin — Chair, Settlement Committee
James M. Terrell — Class Certification Committee
MCCALLUM, METHVIN & TERRELL, P.C.
The Highland Building

2201 Arlington Avenue South

Birmingham, AL 35205

Tel: (205) 939-0199

Fax: (205) 939-0399

rgm@mmlaw.net

jterrell@mmlaw.net

H. Lewis Gillis — Co-Head Chair, Litigation
Committee

MEANS GILLIS LAW, LLC

3121 Zelda Court

Montgomery, AL 36106

Tel: 1-800-626-9684

hlgillis@tmgslaw.com
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Lawrence Jones — Damages Committee
JONES WARD PLC

The Pointe

1205 East Washington Street, Suite 111
Louisville, Kentucky 40206

Tel: (502) 882-6000

Fax: (502) 587-2007
larry@jonesward.com

Michael McGartland — Class Certification
Commiittee

MCGARTLAND & BORCHARDT LLP
1300 South University Drive, Suite 500
Fort Worth, TX 76107

Tel: (817) 332-9300

Fax: (817) 332-9301
mike@attorneysmb.com

David J. Hodge — Chair, Settlement Committee
MORRIS, KING & HODGE

200 Pratt Avenue NE

Huntsville, AL 35801

Tel: (256) 536-0588

Fax: (256) 533-1504

Istewart@alinjurylaw.com

Counsel for Subscriber Plaintiffs

/s/ Warren T. Burns

Warren T. Burns

BURNS CHAREST LLP
900 Jackson Street, Suite 500
Dallas, Texas 75202

Tel: (469) 904-4550

Fax: (469) 444-5002
wburns@burnscharest.com

Counsel for the Self-Funded Sub-Class
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CERTIFICATE OF SERVICE

I hereby certify that on November 12, 2021, the foregoing Subscribers’ Post-Hearing
Brief In Support Of Final Approval Of Class Settlement was filed with the Clerk of the Court
and served on counsel of record via ECF.

/s/ Michael D. Hausfeld

Michael D. Hausfeld
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the team went through 2013 target margins to
valicdate if they are achievable and 1o identify
membership implications

margin % margin $
2012
Plan | 2013 |2012Plan| 2013 Margins Membership
Margin | Scenario | Margin | Scenario Achievable? Implications?
Mdlloge UW 39%  51% $ 550 % 740 - ' o T
Mdilarge ASO ¢ 338%  -363% 5 (1) % (7]
Md/Large Shered Advanioc 5%  -18% 3 [0 3) $ ro 4)
National B 2550%5' 273 8% $ {154 e [15 33 Yes
|G Alternative Fundmg 23% 25% $ ] 4 $ 1.7
Tiwest & BueCard | 394%  366% $ 138§ 128
Specialty Benefis | 172%  172% § 254 % 267
LGSB | A44%  53% S 740 S 927 |
FEP ; 1% 02% 5 10i% 17 .
sl g e |
LPS ASO S -5 5%5 $ ” {170§:$ - (18.4) YeS ——
LPS Shared Advamoge I : : : ;66 % 5 {15.2Jl_5 g [ﬁét‘?]l
LPS Alfemative Funding . ewloswm s S0E% 1A
CPLPS : . 08% $ 233 $ 415 i
Individual ] B2% $ (332} $ (300 [
Small Group | Broker GA 5 1%; % 84 16% 102 2| |
Medicare HMO : 44% 5 48§ 240| | No membership loss in IFP due
Medicare PPO  44% 5 20 At : primarily to narrow network
Healthy Family -325% § [8 9% {109 :
ISGBU ; 246% 5 67475 971 ;
BSC Operafingincome  1.7%!  22%: 5 147.9 S 2345
Foundation : Ta%$ /05 070
shield Advance . 0B%'$ (730) % (200)
I|I"‘IU€$1I’T‘I€|"IT II"ICOI"I""I; 2»0% ] 9% $’ 2000:$ 2000
Income taxes -1.0%: A 0% $ 1[104 7S (105 5]
BSC Netmargin . 15%|  20%i$ 1532 S5 2120
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in an environment where corporate g&a is not anven by
membership volume a fully insured member s worth 10

AlUQ [8suno) spISINQ - [elUSPIUOD
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Hmes g selt tunded member

contribution margin analysis (based on 2012 plan)

2012 plan o pmpm $15.23 ($6.57) ($0.61) $13.15 ($2.04) ($4.41)
2012 plan corp g&a admin pmpm $20.66 $13.92 $7.22 $18.00 $14.40 $7.42
2012 plan contribution margin pmpm $35.89 $7.34 $6.61 $31.14 $5.36 $3.00
contribution margin ($ in millions)

10,000 new members $4.3 $0.9 $0.8 $3.7 $0.6 $0.4
25,000 new members $10.8 $2.2 $2.0 $9.3 $1.6 $0.9
50,000 new members $21.5 $4.4 $4.0 $18.7 $3.2 $1.8
75,000 new members $32.3 $6.6 $5.9 $28.0 $4.8 $2.7
100,000 new members $43.1 $8.8 $7.9 $37.4 $6.4 $3.6

blue %?; of california page 9
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Market Options
& Strategies

Anthem &%

Anthem Fully Insured and ASC

Appendix Company Confidential
Although margins are high for the Large Group ASO business, the Fully Insured
business produces a significantly higher operating gain per member for Anthem.
Region Large Group - FI Large Group - ASO Large Group - FI Large Group - ASO
Operating Gain Operating Gain Operating Margin Operating Margin
PMPM PMPM PMPM PMPM
East $19.81 $4.63 6.0% 19.3%
Southeast $15.54 $5.49 7.0% 20.9%
Midwest $11.98 $1.71 4.8% 8.8%
West $25.11 $0.77 10.1% 3.0%
Average Across All Regions $18.11 $3.15
-
Fully Insured business provides
nearly 6 times as much Operating
Gain PMPM as ASO
Sources: Anthem Regional Business Plans
Discussion Draft Anthem 2010 Enterprise Strategy - Phase Three 147
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Self-service insurance: Insurers forced to compete harder for
self-insured customers

BOB HERMAN

As more employers explore the advantages of self-insurance and administrative services
only contracts, insurers have to find innovative ways to appeal to employers and help them
reduce costs and improve care.

Last March, Aetna scored one of the biggest single contracts in its history when the Teacher
Retirement System of Texas shifted the administration of its self-insured healthcare benefits
program from Blue Cross and Blue Shield of Texas to Aetna.

The TRS' ActiveCare account insures 415,000 active public school teachers and their
dependents and pays out more than $1.5 billion in healthcare claims every year.

BCBS of Texas had the account for 12 years, but TRS officials determined that Aetna offered
the best overall value for its teachers, said Sally Imig, Aetna's top sales executive for public
businesses in Texas. “Like all public entities, they have to save costs,” she said. For TRS
members, the change means little. But the deal matters a lot to Aetna. It is an administrative
services only, or ASO, contract resulting in hundreds of millions of dollars in new revenue.

ASO contracts are a big part of health insurers' business, representing billions of dollars in
annual revenue. ASO plans are also becoming a preferred option for smaller and larger
employers alike, in part because of the Patient Protection and Affordable Care Act. As more
employers explore the advantages of self-insurance and ASO contracts, insurers know they
have to compete to retain or grab that business. That means they have to find innovative
ways—including wellness programs, accountable-care networks, hospital bill audits and
direct contracting with providers—to appeal to employers and help them reduce costs and
improve care.
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“The standard things in administering claims aren't going to keep claims down,” said
Jonathan Edelheit, Employer Healthcare & Benefits Congress president. “Self-funded
employers are demanding getting better value from their plans.”

Health insurers provide ASO services to self-insured companies, which pay their employees'
medical claims expenses. Under such contracts, employers pay a fee to third-party
administrators such as Aetna to handle claims processing, organize provider networks and
manage other health plan logistics.

It's essentially an outsourcing deal where insurers generally bear little or no financial risk,
unlike in fully insured products. Instead, employers take on the financial risk of their
employees' health, and they typically buy stop-loss insurance to protect themselves against
catastrophic claims. Stop-loss insurance often can be purchased from the same insurer
providing the ASO services. Some employers, though, hold health plans accountable for
some financial risk. For example, employers may place a portion of the ASO fee at risk and
judge the insurer's performance by measures such as employee satisfaction.

Employers of all sizes are moving toward self-insurance. Self-insuring and hiring a third-party
administrator under an ASO contract can save employers 10% to 25% on their healthcare
costs. That's because insurers build in higher profit margins for fully insured products, partly
reflecting the actuarial risk they are taking for higher-than-expected healthcare costs.

Another big reason is that self-insured company plans are exempt from state insurance
regulations and premium taxes under the federal Employee Retirement and Income Security
Act. They also are not subject to many of the provisions of the ACA. Experts say healthcare
reform has prompted more employers to become self-insured.

Cost savings and less regulation have clearly produced a shift. Traditional fully insured
membership dropped more than 10% from September 2013 to September 2014, according
to data from consulting firm Mark Farrah Associates.

Meanwhile, ASO membership increased more than 3% in the same time frame, totaling
more than 101 million people. “Once you move to ASO, you rarely move back,” said Beth
Bierbower, president of Humana's employer group division.

Most Americans with employer-provided insurance are in self-funded plans, and that's been
the case since at least 2010. Roughly 60% of members at Aetna, Anthem and Cigna are in
ASO plans. More than 3 in 5 U.S. companies are self-insured, and self-insurance is almost
universal among large employers. About 91% of people in companies with 5,000 or more
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workers were in self-insured plans in 2014, compared with 15% of people in companies with
fewer than 200 workers, according to the Kaiser Family Foundation. Fifteen years ago, only
62% of workers in companies with 5,000 or more employees were in self-insured plans.

But ASO contracts aren't usually as profitable as insurers' full-risk products. The
Congressional Research Service reported that commercial ASO contracts are break-even
deals on average, though larger national insurers can reap 5% margins. Insurers would
rather keep companies in the more lucrative fully insured plans. But they take the business
they can get. And it's becoming an increasingly cutthroat one, with local governments and
union health plans more willing to change third-party administrators to keep costs down.

Greg Maddrey, a director at the Chartis Group, a Chicago-based consulting firm, said he has
seen small employers with as few as 10 workers moving to self-insured plans. But he and
other experts say employers of that size are far too small to take on the financial risk of one
or more employees experiencing high medical costs. Nevertheless, Humana offers ASO
arrangements and stop-loss insurance to companies with fewer than 50 employees,
Bierbower said. UnitedHealthcare and others do as well.

Corporate wellness programs have been one of the most popular health plan add-ons for
insurers to attract self-funded employers. Companies pay insurers a few extra dollars per
employee per month to provide the wellness programs, which typically offer workers financial
incentives to exercise and monitor their health. But findings on whether employee wellness
programs produce cost savings and improved health have been mixed. Some of the most
recent research suggests wellness programs don't save any money at all.

Insurers also are creating and selling more accountable-care and “value-network” products
as self-insured employers demand better care coordination. In these narrow-network plans,
hospitals and doctors form an accountable care organization and are financially responsible
for the care of a contracted employee population. The insurer acts as the claims
administrator and distributes the defined budget.

Cigna Corp. has aggressively pursued this ACO strategy. This past summer, Cigna met its
goal of creating 100 private ACOs, which are offered to all groups. Aetna has accountable-
care deals with Houston-based Memorial Hermann Health System and other major providers
in Texas, which are being offered to self-insured public schools within the TRS, Imig said.

In some cases, ACOs are partnering with smaller third-party administrators to create their
own health plan. Kelsey-Seybold Clinic, a multispecialty physician group in Houston that has
an ACO, partnered with benefits company Boon-Chapman in 2013 to offer its own health
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plan. The plan, called KelseyCare, is offered to partially self-funded employers with 50 or
more workers in the greater Houston area.

Insurers that will win the most business in the ASO space are those that offer services
demonstrating unique, long-term value, Edelheit said. One such service is hospital bill
auditing, which is when an insurer verifies that every procedure or code is correct.
Employers can save 10% to 15% on their hospital expenses if their third-party administrator
conducts these deep reviews, Edelheit said.

Some industry observers think established insurers are at risk of losing some ASO business
as more employers directly contract with health systems. Boeing Co., for instance, signed
deals with two major systems in Washington state last summer. Intel Corp. similarly cut out
its insurance middleman in 2013 and contracted with Presbyterian Healthcare Services, an
integrated delivery system in Albuquerque that has its own health plan.

But not all health systems have their own insurance infrastructure, which means insurers
may still play an administrative role in direct contracting deals. And many say those direct
deals will be more the exception than the rule for self-insured employers. “Not many
companies can do what a Boeing is doing,” said Brian Marcotte, CEO of the National
Business Group on Health, which represents large corporations, including Boeing. “And not
even Boeing can do it in every market.”

Follow Bob Herman on Twitter: @ MHbherman

Inline Play

Source URL: hitps://www.modernhealthcare.com/article/20150103/MAGAZINE/301039980/self-service-
insurance-insurers-forced-to-compete-harder-for-self-insured-customers



Case 2:13-cv-20000-RDP Document 2868-4 Filed 11/12/21 Page 1 of 8 FILED
2021 Nov-12 PM 04:21

U.S. DISTRICT COURT
N.D. OF ALABAMA

EXRHIBIT D



Case 2:13-cv-20000-RDP Document 2868-4 Filed 11/12/21 Page 2 of 8

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 10-K

(Mark One)

ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended December 31,2016
OR

O TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934

For the transition period from to
Commission file number: 001-16751

ANTHEM, INC.

(Exact name of registrant as specified in its charter)

INDIANA 35-2145715

(State or other jurisdiction of (L.R.S. Employer Identification Number)
incorporation or organization)

120 MONUMENT CIRCLE
INDIANAPOLIS, INDIANA 46204
(Address of principal executive offices) (Zip Code)

Registrant’s telephone number, including area code: (317) 488-6000
Securities registered pursuant to Section 12(b) of the Act:

Title of each class Name of each exchange on which registered

Common Stock, Par Value $0.01 New York Stock Exchange
Securities registered pursuant to Section 12(g) of the Act: NONE

Indicate by check mark if the Registrant is a well-known seasoned issuer, as defined in Rule 405 of the Securities Act. Yes XI No O

Indicate by check mark if the Registrant is not required to file reports pursuant to Section 13 or Section 15(d) of the Act. Yes [0 No

Indicate by check mark whether the Registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934
during the preceding 12 months (or for such shorter period that the registrant was required to file such reports), and (2) has been subject to such filing
requirements for the past 90 days. Yes XI No O

Indicate by check mark whether the registrant has submitted electronically and posted on its corporate Web site, if any, every Interactive Data File
required to be submitted and posted pursuant to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12 months (or for such shorter
period that the registrant was required to submit and post such files). Yes XI No O

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S-K (§229.405 of this chapter) is not contained herein, and
will not be contained, to the best of registrant’s knowledge, in definitive proxy or information statements incorporated by reference in Part III of this Form 10-
K or any amendment to this Form 10-K. O

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer or a smaller reporting company. See
the definitions of “large accelerated filer”, “accelerated filer”, and “smaller reporting company” in Rule 12b-2 of the Exchange Act. (Check one):

Large accelerated filer Accelerated filer O

Non-accelerated filer 0 (Do not check if'a smaller reporting company Smaller reporting company [

Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act). Yes [0 No

The aggregate market value of the voting and non-voting common equity held by non-affiliates of the registrant (assuming solely for the purposes of this
calculation that all Directors and executive officers of the registrant are “affiliates”) as of June 30, 2016 was approximately $34,510,272,302.

As of February 10,2017,264,378,577 shares of the Registrant’s Common Stock were outstanding.

DOCUMENTS INCORPORATED BY REFERENCE
Part Il of this Annual Report on Form 10-K incorporates by reference information from the registrant’s Definitive Proxy Statement for the Annual
Meeting of Shareholders to be held May 18,2017.




PART 1
ITEM 1.
ITEM 1A.
ITEM 1B.
ITEM 2.
ITEM 3.
ITEM 4.

PART I1
ITEM 5.

ITEM 6.
ITEM 7.
ITEM 7A.
ITEM 8.
ITEM 9.
ITEM 9A.
ITEM 9B.

PART III
ITEM 10.
ITEM 11.
ITEM 12.

ITEM 13.
ITEM 14.

PART IV
ITEM 15.
ITEM 16.

SIGNATURES

Case 2:13-cv-20000-RDP Document 2868-4 Filed 11/12/21 Page 3 of 8

Anthem, Inc.

Annual Reporton Form 10-K
For the Year Ended December 31,2016

Table of Contents

BUSINESS

RISK FACTORS

UNRESOLVED SEC STAFF COMMENTS
PROPERTIES

LEGAL PROCEEDINGS

MINE SAFETY DISCLOSURES

MARKET FOR REGISTRANT’S COMMON EQUITY, RELATED STOCKHOLDER MATTERS AND ISSUER PURCHASES
OF EQUITY SECURITIES

SELECTED FINANCIAL DATA

MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

FINANCIAL STATEMENTS AND SUPPLEMENTARY DATA

CHANGES IN AND DISAGREEMENTS WITH ACCOUNTANTS ON ACCOUNTING AND FINANCIAL DISCLOSURE
CONTROLS AND PROCEDURES

OTHER INFORMATION

DIRECTORS, EXECUTIVE OFFICERS AND CORPORATE GOVERNANCE
EXECUTIVE COMPENSATION

SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT AND RELATED STOCKHOLDER
MATTERS

CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS, AND DIRECTOR INDEPENDENCE
PRINCIPAL ACCOUNTANT FEES AND SERVICES

EXHIBITS AND FINANCIAL STATEMENT SCHEDULES
FORM 10-K SUMMARY

INDEX TO EXHIBITS

e B D o 3
BIEBEIR L

~
—

B2 5

—
N
(=

—
=
f==

—
(N
5

— |—
N
2 |2

o
N (N
(U5 (VS I 98)



Case 2:13-cv-20000-RDP Document 2868-4 Filed 11/12/21 Page 4 of 8

This Annual Report on Form 10-K, including Management’s Discussion and Analysis of Financial Condition and Results of Operations, contains
forward-looking statements, within the meaning of the Private Securities Litigation Reform Act of 1995, that reflect our views about future events and
financial performance. When used in this report, the words “expect,” “feel,” “believe,” “will,” “may,” “should,” “anticipate,” “intend,” “estimate,
“project,” “‘forecast,” “plan,” and similar expressions are intended to identify forward-looking statements, which are generally not historical in nature.
Forward-looking statements include, but are not limited to, financial projections and estimates and their underlying assumptions; statements regarding plans,
objectives and expectations with respect to future operations, products and services; and statements regarding future performance. Forward-looking
statements are subject to known and unknown risks and uncertainties, many of which are difficult to predict and generally beyond our control, that could
cause actual results to differ materially from those expressed in, or implied or projected by, the forward-looking information and statements. You are
cautioned not to place undue reliance on these forward-looking statements that speak only as of the date hereof. You are also urged to carefully review and
consider the various disclosures made by us, which attempt to advise interested parties of the factors that affect our business, including “Risk Factors” set
forth in Part I, Item 1A hereof and our reports filed with the U.S. Securities and Exchange Commission, or SEC, from time to time. Except to the extent
otherwise required by federal securities laws, we do not undertake any obligation to republish revised forward-looking statements to reflect events or
circumstances after the date hereof or to reflect the occurrence of unanticipated events.

»

2 2

References in this Annual Report on Form 10-K to the terms “we,” “our,” “us,” “Anthem” or the “Company” refer to Anthem, Inc., an Indiana
corporation, and, unless the context otherwise requires, its direct and indirect subsidiaries.
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government funded programs. Failure to comply with these laws and regulations could result in investigations, litigation, fines, restrictions on, or exclusions
from, program participation, the imposition of corporate integrity agreements or other agreements with a federal or state governmental agency that could
adversely impact our business, cash flows, financial condition and results of operations.

We are regularly subject to CMS audits of our Medicare Advantage plans to validate the diagnostic data and patient claims, as well as audits of our
Medicare Part D plans by the Medicare Part D Recovery Audit Contractor, or RAC. These audits could result in retrospective adjustments in payments made
to our health plans. In addition to these federal programs, a number of states have implemented Medicaid RAC programs which were authorized by the ACA.
State RAC programs could increase the number of audits and any subsequent recoupment by the federal and state governments, which could adversely affect
our financial condition and results of operations. If we fail to report and correct errors discovered through our own auditing procedures or during a CMS or
RAC audit, or otherwise fail to comply with applicable laws and regulations, we could be subject to fines, civil penalties or other sanctions which could have
a material adverse effect on our ability to participate in these programs, and on our financial condition, cash flows and results of operations.

In addition, there are an increasing number of investigations regarding compliance with various provisions of the ACA. These investigations are being
conducted by both CMS and state regulators. As a result, we could be subject to multiple investigations of the same issue. These investigations, and any
possible enforcement actions, could result in penalties and the imposition of corrective action plans and/or changes to industry practices, which could
adversely affect our ability to market our products.

We may not complete the acquisition of Cigna within the time frame we anticipate or at all, which could have a negative effect on our business or
our results of operations.

On July 23,2015, we entered into an Agreement and Plan of Merger, or Merger Agreement, under which we will acquire all of the outstanding shares of
Cigna. The acquisition is subject to a number of closing conditions, such as antitrust and other regulatory approvals, which may not be received or may take
longer than expected. The acquisition is also subject to other risks and uncertainties. If the acquisition is not consummated within the expected time frame, or
at all, it could have a negative effect on our ability to execute on our growth strategy or on our financial performance.

Failure to complete the acquisition could negatively impact our share price and future business, as well as our financial results.

If the acquisition is not completed, our ongoing business may be adversely affected and, without realizing any of the benefits of having completed the
acquisition, we could be subject to a number of risks, including the following: we may be required to pay Cigna a termination fee of $1.85 billion oran
expense fee of up to $600 million if the Merger Agreement is terminated under certain circumstances (as more fully described in the Merger Agreement); and
we could be subject to litigation related to any failure to complete the acquisition or related to any enforcement proceeding commenced against us to perform
our obligations under the Merger Agreement. If the acquisition is not completed, these risks may materialize and may adversely affect our business, cash
flows and financial condition.

Cigna’s pursuit of litigation to terminate the Merger Agreement and seeking damages against us, together with our own litigation against Cigna,
could cause us to incur substantial costs, may present material distractions and, if decided adverse to Anthem, could negatively impact our financial
position.

As described in Note 3, Business Acquisitions and Divestiture - Pending Acquisition of Cigna Corporation, to our audited consolidated financial
statements included in Part II, Item 8 ofthis Annual Report on Form 10-K, on February 14,2017, Cigna commenced litigation for a declaratory judgment that
its purported termination of the Merger Agreement was lawful and seeking damages against us. We promptly filed our own litigation against Cigna seeking
to compel Cigna’s specific performance of the Merger Agreement and damages against Cigna. These lawsuits could result in substantial costs to us, including
litigation costs and potential settlement costs. Further, due to the potential significance of the allegations and damages claimed by Cigna, we expect that our
officers will spend substantial time focused on the litigation. Our defense against Cigna’s claims, the pursuit of our claims or the settlement, or failure to reach
a settlement, for any claims may result in negative media attention, and may adversely affect our business, reputation, financial condition, results of
operations, cash flows and market price.
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We may experience difficulties in integrating Cigna’s business and realizing the expected benefits of the proposed acquisition.

The success of the Cigna acquisition, if completed, will depend, in part, on our ability to realize the anticipated business opportunities and growth
prospects from combining our businesses with those of Cigna. We may never realize these business opportunities and growth prospects. Integrating
operations will be complex and will require significant efforts and expenditures on the part of both us and Cigna. Our management might have its attention
diverted while trying to integrate operations and corporate and administrative infrastructures. We might experience increased competition that limits our
ability to expand our business, and we might fail to capitalize on expected business opportunities, including retaining current customers.

The integration process could result in a disruption of each company’s ongoing businesses, tax costs or inefficiencies, or inconsistencies in standards,
controls, information technology systems, procedures and policies, any of which could adversely affect our ability to maintain relationships with clients,
employees or other third parties or our ability to achieve the anticipated benefits of the Cigna acquisition and could harm our financial performance.

If we are unable to successfully or timely integrate the operations of Cigna’s business into our business, we may be unable to realize the revenue growth,
synergies and other anticipated benefits resulting from the proposed acquisition and our business and results of operations could be adversely affected. Even
if we complete the Cigna acquisition, the acquired business may underperform relative to our expectations.

The health benefits industry is subject to negative publicity, which could adversely affect our business and profitability.

The health benefits industry is subject to negative publicity, which can arise from, among other things, the ongoing debate over Health Care Reform,
industry consolidation, increases in premium rates and the decision of many insurers to withdraw from, or significantly curtail their participation in, public
exchanges. Negative publicity may result in increased regulation and legislative review of industry practices, which may further increase our costs of doing
business and adversely affect our profitability by adversely affecting our ability to market our products and services, requiring us to change our products and
services, or increasing the regulatory burdens under which we operate.

In addition, as long as we use the Blue Cross and Blue Shield names and marks in marketing our health benefits products and services, any negative
publicity concerning the BCBSA or other BCBSA licensees may adversely affect us and the sale of our health benefits products and services. Any such
negative publicity could adversely affect our business, cash flows, financial condition and results of operations.

We face competition in many of our markets and customers and brokers have flexibility in moving between competitors.

As a health benefits company, we operate in a highly competitive environment and in an industry that is subject to significant changes from legislative
reform, business consolidations, new strategic alliances, aggressive marketing practices by other health benefits organizations and market pressures brought
about by an informed and organized customer base, particularly among large employers. For example, we began to compete for sales on public exchanges in
2014, which has required, and will continue to require, us to develop or acquire the tools, including social media tools, necessary to interact with the
exchanges and with consumers using the exchanges, increase our focus on individual customers and improve our consumer-focused sales and marketing,
customer interfaces and product offerings. These factors have produced and will likely continue to produce significant pressures on our profitability.

We also will have to respond to pricing and other actions taken by existing competitors and potentially disruptive new entrants. Due to the price
transparency provided by public exchanges, we face competitive pressures from new and existing competitors in the market for individual health insurance.
These risks may be enhanced if employers shift to defined contribution health care benefits plans and make greater utilization of private insurance exchanges
or encourage their employees to purchase health insurance on the public exchanges. We can provide no assurance that we will be able to compete
successfully on these public exchanges or that we will be able to benefit from any opportunities presented by such exchanges. If we are not competitive on
these public exchanges or are unsuccessful in reducing our cost structure, our future growth and profitability may be adversely impacted.
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We are currently dependent on the non-exclusive services of independent agents and brokers in the marketing of our health care products, particularly
with respect to individuals, seniors and small employer group customers. We face intense competition for the services and allegiance of these independent
agents and brokers, who may also market the products of our competitors. Our relationship with our brokers and independent agents could be adversely
impacted by changes in our business practices to address Health Care Reform legislation, including potential reductions in commissions and consulting fees
paid to agents and brokers. We cannot ensure that we will be able to compete successfully against current and future competitors or that competitive pressures
faced by us will not materially and adversely affect our business, cash flows, financial condition and results of operations.

We face intense competition to attract and retain employees. Further, managing key executive succession and retention is critical to our success.

Our success depends on our ability to attract and retain qualified employees to meet current and future needs, integrating and engaging employees who
have joined us through acquisitions and achieving productivity gains from our investment in technology. We face intense competition for qualified
employees, and there can be no assurance that we will be able to attract and retain such employees or that such competition among potential employers will
not result in increasing salaries. An inability to retain existing employees or attract additional employees could have a material adverse effect on our
business, cash flows, financial condition and results of operations.

We would be adversely affected if we fail to adequately plan for succession of our Chairman, President and Chief Executive Officer and other senior
management and retention of key executives. While we have succession plans in place for members of our senior management, and continue to review and
update those plans, and we have employment arrangements with certain key executives, these plans and arrangements do not guarantee that the services of
our senior executives will continue to be available to us or that we will be able to attract and retain suitable successors.

A change in our health care product mix may impact our profitability.

Our health care products that involve greater potential risk generally tend to be more profitable than administrative services products and those health
care products where the employer groups assume the underwriting risks. Individuals and small employer groups are more likely to purchase our higher-risk
health care products because such purchasers are generally unable or unwilling to bear greater liability for health care expenditures. Typically, government-
sponsored programs also involve our higher-risk health care products. In addition, our products sold on the public exchanges have been less profitable than
our other insurance products. A shift of enrollees from more profitable products to less profitable products could have a material adverse effect on our
financial condition and results of operations.

If we fail to adequately adapt to changes in our industry and develop and implement strategic growth opportunities, our ability to grow may be
adversely affected.

As aresult of significant changes to traditional health insurance in recent years brought about by Health Care Reform and other factors, the health
insurance industry has experienced a significant shift in membership to insurance products with lower margins. Moreover, the significant modification, repeal
or replacement of Health Care Reform could have far-reaching consequences for our business. In order to profitably grow our business in the future, we need
to not only grow our profitable medical membership, but also continue to diversify our sources of revenue and earnings, including through the increased sale
of our specialty products, such as dental, vision and other supplemental products, expansion of our non-insurance assets and establishment of new cost of
care solutions, including innovations in PBM services. If we are unable to acquire or develop and successfully manage new opportunities that further our
strategic objectives and differentiate our products from our competitors, our ability to profitably grow our business could be adversely affected.

As a holding company, we are dependent on dividends from our subsidiaries. These dividends are necessary to pay our outstanding indebtedness.
Our regulated subsidiaries are subject to state regulations, including restrictions on the payment of dividends, maintenance of minimum levels of
capital and restrictions on investment portfolios.

We are a holding company whose assets include the outstanding shares of common stock (or other ownership interest) of our subsidiaries including our
intermediate holding companies and regulated insurance and HMO subsidiaries. Our subsidiaries are separate legal entities. As a holding company, we
depend on dividends from our subsidiaries. Furthermore,
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our subsidiaries are not obligated to make funds available to us, and creditors of our subsidiaries will have a superior claim to certain of our subsidiaries’
assets. Among other restrictions, state insurance and HMO laws may restrict the ability of our regulated subsidiaries to pay dividends. In some states, we have
made special undertakings that may limit the ability of our regulated subsidiaries to pay dividends. In addition, our subsidiaries’ ability to make any
payments to us will also depend on their earnings, the terms of their indebtedness, business and tax considerations and other legal restrictions. Our ability to
repurchase shares or pay dividends in the future to our shareholders and meet our obligations, including paying operating expenses and debt service on our
outstanding and future indebtedness, will depend upon the receipt of dividends from our subsidiaries. An inability of our subsidiaries to pay dividends in the
future in an amount sufficient for us to meet our financial obligations may materially adversely affect our business, cash flows, financial condition and results
of operations.

Most of our regulated subsidiaries are subject to RBC standards, imposed by their states of domicile. These laws are based on the RBC Model Act
adopted by the NAIC and require our regulated subsidiaries to report their results of risk-based capital calculations to the departments of insurance and the
NAIC. Failure to maintain the minimum RBC standards could subject our regulated subsidiaries to corrective action, including state supervision or
liquidation. As discussed in more detail below, we are a party to license agreements with the BCBSA which contain certain requirements and restrictions
regarding our operations, including minimum capital and liquidity requirements, which could restrict the ability of our regulated subsidiaries to pay
dividends.

Our regulated subsidiaries are subject to state laws and regulations that require diversification of their investment portfolios and limit the amount of
investments in certain riskier investment categories, such as below-investment-grade fixed maturity securities, mortgage loans, real estate and equity
investments, which could generate higher returns on our investments. Failure to comply with these laws and regulations might cause investments exceeding
regulatory limitations to be treated as non-admitted assets for purposes of measuring statutory surplus and risk-based capital, and, in some instances, require
the sale of those investments.

We have substantial indebtedness outstanding and may incur additional indebtedness in the future in connection with the Cigna acquisition or
otherwise. Such indebtedness could also adversely affect our ability to pursue desirable business opportunities.

Our debt service obligations require us to use a portion of our cash flow to pay interest and principal on debt instead of for other corporate purposes,
including funding future expansion. If our cash flow and capital resources are insufficient to service our debt obligations, we may be forced to seek
extraordinary dividends from our subsidiaries, sell assets, seek additional equity or debt capital or restructure our debt. However, these measures might be
unsuccessful or inadequate in permitting us to meet scheduled debt service obligations.

If the Cigna acquisition is consummated, we expect to have incurred acquisition-related indebtedness of approximately $26.5 billion and to have
assumed approximately $5.1 billion of Cigna’s outstanding debt. Our substantially increased indebtedness and debt-to-equity ratio on a recent historical
basis will have the effect, among other things, of reducing our flexibility to respond to changing business and economic conditions and may increase our
borrowing costs. In addition, the amount of cash required to service our increased indebtedness levels and thus the demands on our cash resources may be
greater than the percentages of cash flows required to service our indebtedness or the indebtedness of Cigna individually prior to the acquisition. The
increased levels of indebtedness could also reduce funds available for our investments in product development as well as capital expenditures, share
repurchases, shareholder dividends, other desirable business opportunities and other activities and may create competitive disadvantages for us relative to
other companies with lower debt levels.

In addition to the expected acquisition-related debt financing described above, we may also incur future debt obligations that might subject us to
restrictive covenants that could affect our financial and operational flexibility. Our breach or failure to comply with any of these covenants could result in a
default under our credit agreement or other indebtedness. If we default under our credit agreement, the lenders could cease to make further extensions of
credit or cause all of our outstanding debt obligations under our credit agreement to become immediately due and payable, together with accrued and unpaid
interest. If the indebtedness under our notes or our credit agreement or our other indebtedness is accelerated, we may be unable to repay or finance the
amounts due.
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EM 2013 ASO Operating Vision and Action Plan

Situation

Position

Florida Blue has a substantial portion of its membership under an Administrative Services Only
(ASO) arrangement (280 clients covering one million members). As a general statement, ASO
fees continue to fall in the market place due to intense competition while demands for services
continue to grow. In order to remain in the market, Florida Blue has utilized a market based
approach to setting ASO fees which does not cover all our costs.

Complication

Our current Florida Blue ASO platform model does not allow for a base/buy-up approach based
on both operational and contractual issues. This does not allow us to improve our financial
position while fees are being pressed downward. Further it is likely that HCR will make ASO
arrangements seem more attractive to many employers in the 100+ segment.

We need a different approach to the ASO market which allows for gaining additional
revenue outside of the traditional health sale, and a sales incentive program with a focus
on the appropriate behaviors, (e.g. additional revenue generation) to drive desired results.
We must work to better understand our customer and consultatively sell these additional
products including stop-loss and others to generate additional revenue, while focusing on
improving our internal cost structure. We must explore other creative solutions offering
low cost and high value solutions to employer markets.

Benefit

Implication

This increase in volume to ASO at current fees not covering costs will drive ASO deeper into
the red, impacting our competitiveness in the insured business.

Maintain and grow appropriate market share. Enhance financial position. Enhance our
value proposition and provide a competitive product approach to employer markets. Drive
desired sales force behaviors. Offer more choice and flex bility to market. Support
corporate mission, vision and values.

2013 Action Plans
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National Accounts

» ASO not profitable
» Multi-state fully insured profitable segment
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Local Large Group

B

v

ASO not profitable
Fully insured profitable segment
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Local Mid-size Group

h

.

» Fully insured business a high profitable area — “Major sweet spot of underwriting”
» South area very competitive — not necessarily very profitable to enter
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